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PREFACE. 


Thk late Professor Hadley held a very high place 
in the judgment of American scholars. As a Greek 
scholar, and as a student of comparative philology, no 
one was more respected. But he was a man wlio did 
not confine himself closely to one line of study, and 
quite a number of years ago he conceived a desire to 
make himself acquainted with Idoman law, For some 
time ho had e]aK,se.H in the Institutions of Justinian, 
and in the progress of his .study was led into the deep- 
er recesses of his subject. When he began to jjrepare 
the lectm'es which arc herewith given to the public, I 
am unable to determine with accuracy ; but he must 
have jjut them into some form as many as ten years 
since. These lectures, or a part of them, were several 
time.s read to the senior uiidergraduates of Yale Col- 
lege, a short time before their examination for the de- 
gree of Bachelor of Arts ■ they were also more than 
once delivered to the students in the law department ; 
and once the,y formed a part of the graduate course at 
Harvard, where, I am assured, they were exceedingly 
well received. 




THE ROMAN LAW 

LECTLTRJIl I 

THE OORPXJS JURIS CIVILIS 

The Oorpuh Junta Oivimr repraaonts the Eamaii law in the 
form which it tvasumed nt the oloao of the auoiont pevlod (a thous- 
and years after the decom-viral legislation of the Twelve (Tables), 
and through whioh mainly it has acted upon modern times. It„, 
was porapUed-in the Eastern Ttoman Empire (the 'Western ceas’eJ 
in 476 A. D.), under the Emperor Justinian (controversies as to his 
character), who reigned 527-565 a.' d. 

The plan of the work, as laid out by Tribouian, included -two 
principal part.e, to be mads from the^cfiijstitutions of the -^pman 
empez'ors, and train the treatises of the Kornau lawyer!?. The 
BOnstifnHoim (law-utterances) of the emperor's consisted 'of— 1. 
Orafjonesi'proposals of law, submitted to and ado'pted hy the 
Sena^ i"l Edicfa,, laovs'lssued dlrootly hy the emperor ns head of 
the state; J, Jlhwda/a, inslruotioius addressed by the emperor to 
high dlTicers of law and justice j 4 Ihweta^ deeisiotis given by the 
emperor in casoH brougiit before him by appeal 6v otherwise ; 5. 
limripiti, answers returuod by the emperor when consulted on 
(pioHtlons of law by parties in a suit or by mngiatralos. Codes 
made np of Imperial confititulloiw, selected and arranged, had 
boon produood before, especially the Thoodosian Code in the fifth 
oontuiy Tho new C(niia OoNSTmmoKiTM, pj’oparod in little more 
than ft year, was published in April, 629, 

Tho next work was to digest the treatises of tho most oiplnent 
law writers. Thirty-nine \yor6 selected, nearly all of whom lived 
between- 100 it e. and 850' a n. Tliolr books (2.000 in numb'or) were 
divided among a body of oollabovntors (sixteen beslde.s Tribonian), 
oacb of wlioni from ibo books a.ssigned to him extracted what he 
thought proper, making the iiocessury changes (as to winch 
Justinian hud issued a number of Msioms for their guidance), 
and putting tho extracts (9,0n0 in nil) under an arranged series of 
heads The Drai.ST (or PAMDEcrsl, thus produced^ by three years’ 
labour, was issued in November, 63,5. Tt was divided into fifty 
boots and eacli book into several titles. About a third part 
comes from the jurist Ulpian (died 228), a sixth from his con- 
temporary Julius Panlus, a twelfth from Papiuiau (died 212), etc. 
The Digest is the longest oomponeitt of the Corpus Jims and 
much the most important, from the nature and variety of its 
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contents, sli.o\ving the spirit of the law, ami glviug illustriitioiis of 
juristic reasonings and methods. 

To bring the Codes OouBtiUhtloniim into bottov (’Onl'onulty'iwith 
the Digest, it was Ta'v?s^in''Sfe, and isanodlas wo now luivo it iu 
November of that year. It was divided into twelve lionlts and 
these into titles, with the same general arrangement an tho 
Digest. Yet it contains some topics which do not appear in the 
Digest, sspsoially all those connoctod witli Christianity and the 
church. In general, it contains much more of puhlio law than, 
the Digest ; and the superior impoitauce of the latter is partly 
due to this fact, it being the private, not the public, law of Romo 
which has obtained currency in modern Europe. 

Tlie Corpus Juris includes also an elementary text-book, the 
InsTiTUTiOBBS (founded on tlio imtUntiones of Gtaius, who ilourisliod; 
about 1 bo, and whose works furnished many ostraots to tho Digosf). 
It was prepared by Trihonian, Tbeophilu.s, and Dorothous, and 
was issued with, the Digest iu 688. Subjects of its four books. 

The Institutes, Digest, and Codex Avoro given, as u oompUtl.u 
body of laid, to the law-schools at Oonstoutlnoplo, Eomo, liorytUH, 
Alexandria, Orosarea, tobe studied in thoir Avo years’ ounioulum. 
In the courts it was to supersede nil earlier authorlLlos. No 
abbreviations were to be used in copying it. No oommentnrloa 
were to be Avritten on it (only translations into Greek, and 
sunnnariea of its contents), lest they should give rise to controver- 
sies : futility of the prohibition. 

Later statutes of Justinian, arranged in ordot of time, from 
the Ncmir.8 novellae constiintiones (most of them in Greek), the last 
component of the Corpus Juris. 

The whole Corpus Juris too good for the age in Avhloh it 
appeared superseded in the Eastern Empire by pai’aplirasa.s, 
abridgments, and later oompUations. Its influence for several 
centuries confined to some parts and cities of Italy. 

The subject, on which 1 am to give you a few lec- 
tures, is the Civil, Law, —the Roman Law — its History 
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and System. My desive, oO qouvsg, is to give you all 
the information I can, in the very scanty time allowed 
to ns But I shall try to remember tliat you are hear- 
ers only, not readers ; and that I must not pack the 
matter too closely ; that I must avoid at once a brevity 
of statement which you would End unintelligible, 
and a multiplicity of details which you would find 
confusing and wearisome. The subject involves, 
almost of necessity, a good deal that is technical 
and dry ; I could hardly expect that my lectures 
would receive place in a “ Library of Entertaining 
Knowledge." My reliance must be on the interest and 
impoitance of the tbome itself, rather than on any 
attraction which I can hope to give it by my mode 
of troalmoiU. That it has importance and interest, to 
the student of liistoj’y and the man of liberal culture 
as well as to the expectant lawyer, will, I hope, be 
apparent as we proceed ; I shall nob try to prove it now. 

The first object to which I call your attention is 
the great law-book, the “ Corpus Juris Oivilis,’’ in 
which the Roman law was embodied at the close of 
the ancient period, and through which mainly it has 
exercised its influence upon later ages. The Roman 
law has, indeed, a previous history of greaVlength 
and great importance ; it can^j)e,.ti:ap6d with more or 
less disiinctness from the decemviral code of the 
Twelyejlables, four centuries and a half before Christ, 
to the oompilatiou of the Qorpus Juris in the reign 
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•o{ the Emperor Jusluiiati, more (.liati live oentiirieH 
after Ohriat. Throu^li this Iojir period of nonrly a 
thousand years the Roman law waa in a oonatiuit pro* 
ceB9 of change and development. The alterations it 
■underwent were never violent or revnliitionary ; they 
proceeded from point to point, with a slow, natural, 
and steady progress ; but they amounted in the course 
of centuries to extensive and radical transformations 


of the system. The Oorpns Juris Oivilis represents 
only one phase, the latest phase, of this long develop’ 
merit, It has, however, a pre-eminent importance, 
because the rules and principles of the law were then 
reduced to the form of a syslem, oondonsed, digostt’d, 
and complete, in whicli they were best fitted to in» 
flnenoe the mind and mould the institutimiH of mothum 
Europe. Tim Corpus Juris Is »r product of the East’- 
ern Roman Empire : the Weslorn had coasod to exist, 
even in name, a half-contury boforo the accnrisioti of 
Justinian. Gemninio tribes were established as otm* 
quei'ors and sovereigns in all the provinnes of the 
West ; the Angles and Saxons in llritain, tlic Franks 
and ^Burgundians in Gaul, the Visigoths in Spain, 
the Ostrogoths in Italy, tho Vandals in Nonhern 
Africa. Justinian, afterward, by the arms of his great, 
generals, Belisarius and Narses, oruslied the power 
of the Vandals and the Ostrogoths, and brought Africa 
and Italy into a precarious and transient conpec- 


tion with its empire. But Justinian himself was a 
‘barbarian ; a man df Slavonic birth, he reigned over a 
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people who spoke Greek and called thenoeelvefi liomana 
to whom he iaaned a Latin Taw book which few of 
them could either read or imderatand. The charac- 
ter of Jufttiaian hae been the subject of earnest con- 
troversy. He has been extolled as a model of excellence, 
a prince of extraordinary justice, knowledge, and* 
sagacity ; and he has been decried as a prodigy of 
baseness, as weak, ignorant, covetous, corrupt, and 
profligate. It is curious that both these views have 
come down to us from one author, the historian Pro- 
copius, a contemporary of Justinian, the principal 
authority for the events of his life and reign. His 
luBtories of the Persian War, the war with the Vandals, 
the Oj'ithic War, etc., are full of the praise of the 
emperor. But in another work, known by the name 
of “ lliatoria Arcana," and containing a scandalous 
record of the court of Constant inople, lie paints both 
Justinian liimselt and liis empress Theodora in tlie 
blackest colors. A more remarkable case of blowing 
hot and cold from the same mouth, at the same object, 
it would be bard to find in the annals of literature, 
It is probable ihat both representations, the panegyri- 
cal and tho vituperative, are caricatures of the real 
man. It is clear that Justinian had his faults, con- 
spicuous among which were vanity, jealousy, and greed ; 
but he was not worse than the majority of those 
who preceded and followed him on the Byzantine 
throne. As to his talents, it is evident that he bad the 
capacity of conceiving large things, of planning and 
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'Uadertaking " enterprises of great pith and nuiment,'’ 
and he had,a,l 80 thp,„.ftrt, which many princes equally 
ambitious do not have, of finding the ablest men of 
his time to serve in carrying but his enterprises. Of 
his generals, Belisarius and Narses, we have just 
spoken ; but he was no less fortunate in his great 
law-minister, Tribonian. The Corpus Juris, is an eu- 
during monument of the capacity and energy of the 
great lawyer who bore the foremost part in its coii- 
atruetion. 

Justinian came to the imperial throne at the raatiire 
age of forty-five, in the year 527. A few months later, 
in the year 528, he entered upon the work of collpctitig, 
revising, and systematising, tlte whole body of the Ho- 
man law. This under the guidance of Tribonian, 
was divided into two principal parts, according to the 
materials of which the now book was to be conipcmed. 
These were, first, the coi mtitutionH of the Ronuin em- 
perors; and, seco nd, th e troatiseB of the Roman lavvyors. 
The name ooiwiityiiianAs, applied to the law-making 
utterances of the Roman emperors, had a very (Sifferent 
meaning from our word “constitution,” used to denote 
the fundamental, organic law of the state. Every ofll- 
-cial public document issuing from the emperoi', and 
creating, declaring, or modifying law, was a constilulio. 
It is a general term including documents of several dif- 
ferent kinds : thus— I . Oratiqnes, or .proposals of laws 
Bu hmitjfi dJiaUlre^ fo r their a ction , the submission 
being a mere form, as the Senate, of course, ratified 
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•what the emperor proposed ; 2. Edieta, laws which 
the emperor hiniseif pat forth, in Ills character as high- 
•est magistrate, without invoking the authority of the 
Senate ; 3. Mandatn^ (iirections addressed by the emperor 
to the prefect o f the .city, or the prefect of the prm- 
torium, or to his legates in the provinces, or to other 
officers invested with jurisdiction, instructing them in 
reference to the administration of law and justice; 4. 
Deoreta, decisions given by the emperor in law-cases 
which were brought before him, by appeal or by peti- 
tion, for his investigation and judgment ; and — 5, Re- 
^aripia, answers returned by the emperor,, when con- 
sulted on questions of law, either by tlie parties in some 
ooniroversy, or, more commonly, by officers charged 
yvith the admiuistratiou of jastiico in Italy or the pro- 
vinces. All these various utterances are included in 
the term oomtiiuiiones ; and it, hardly, necessary to 
say that, although professing to come from the person 
of the emperor, they were actually composed by jurists, 
and usually by those who stood first in their profession. 
Of course, the number issued during five centuries of 
imperial dominion must have been very large. Three 
^or four collections had already been made, in which the 
most im-portant constitutions were selected from the 
mass, presented in a condensed form, and arranged 
according to their subjects. The last and most elab- 
orate of these collections was the Theodosian Oode, com- 
piled about a century before the accession of Justinian; 
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it is still in great part exlaiifc, and, next to tlin 
Corpus Juris Oivilis (though proximus lo»i/o mlfirmllo), 
is the tnost extensive monutnent of the Rojuan law. It 
was the first object of Tribonian, in eairying out the 
proposed reoonalruction of the law, to pi'ppare a new 
oolleclion of imperial constitutions, selected, abridged, 
revised, and systematized, on the same general plan as 
the Theodosian Code ; this latter code and the others 
which preceded it, were freely used in making the new 
compilation. By these helps, in addition to their own 
energy, the compilers were able to pusli on tlieir task 
with finch rapidity, that the wotk was completed and 
issued with imperial sanction . iji April, 520, a little 
more than a year from tlte time of its inception. 

But the second task, whicli they had yet to ncoom- 
plisbjwasone of much greater (lilliciilty--*t.o prepare 
a digest of the treatises of the mosl distiiignislu'd 
writers on law, The literature which they had to 
examine was of very considerable extent. The works 
to be digested were by thirty-nine authors, and con- 
sisted of about 2,000 books, in the Roman Hense, 

t ^ j "r ’ r/ 

according to wliioh Caesar’s “ Gallic War ” would bo 
reckoned, not as one book, but as eight books. It 
was, moreover, even in the time of Justinian, an an- 
cient literature. Of the tliirtv-niue au tliors. the most 
important belonged to a period from three to four 
centuries before Justinian ; only two of them were 
more recent than three centuries before ; while the 
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parliest of l.lio iimTihor, Q. Mno.hiR Soaevola, an older 
contemporary op Oic.ero, flonrialied fully ai-x: cpntairiea 
hefora JnstininTi. Tn tins lon^ interval, the Roman 
law had undergone extensive changes, so that much 
of the contents of tlioso works had beconic obsolete, 
and only by considerable alteration could be adapted 
to the present condition of the law, To guide the 
compilers in making the required alterations, a series 
of imperial ordinances wan put forth, nnder the name 
of deohinrie/i, marking out of the precise features of the 
new law in distinction from the antiquated elements of 
the earlier system. Tn these preliminary labours, 
some time was consumed, an_d it was not nntil the 
clone of the yo(>r 030, that the preparation of the 
Pigest itself was entered on. Tn this work, Tribnnian 
had the aid of sixteen associalcs, among whom 
were four law-profesaors from the law-schools of Oon- 
ntantinople and Berytns. The books to be examined 
were divided up among tbe collaborators. Each one, 
ns bo read those assigned to him, was to excerpt 
such passages as seemed to him deserving of inser- 
tion, making the necessary alterations in them, aTid 
arranging them under a prescribed series of titles. 
When this process was finished, the collections were to 
be brought together, and incorporated into one work, 
with Rucb further rejections, additions, and alterations 
' as should reduce them to a harmonious system. The 
f plan was accomplished in about three years, a space of 
time surprisingly small, when we consider the amount 
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of work to be done, uiul tlio oonoral tliovouHl'iuw with 
which it appeara to Liave boon oxocntod. 'I'hort^ au^ 
found, indeed, a number of overaishtH ; a few paHriiti;cs 
occur in places where they coidd only huvo been i;)ut 
by mistake ; a few are inserted in more than one phice, 
without occasion for the repetition ; a few are in im- 
concilable conflict with one another- The wonder, 
however, is, not that such blemishes should occur, but 
that there are not moi'e of them. 

The PigeHt— or Pandects (alhreceiving) , as it is 
also^ oalled from, the multiplicity of its sources was 
issued with anUiprity, of law, in De^oiubor, 033. It 
is divided into fifty hooks, and each book is divided 
into a number of titles {llluU), eacli with its apin'o-* 
priato heading. Under tlioso title statjd tlio extraelH, 
each one procodtal by tlio riamo of the author and 
of the treatise from wliich it was takcu. 'I'ho uggri'galo 
number of extracts is about 9,000. Many of lliom 
are very abort, coirsiatiag of ono or two liiu's, ami, 
in some instances, containing only part of a sou' 
tence ; while others would fill soveral octavo pa^fs 
of* average size. About a third of the colleotio i 
is taken from one author, Ulpian, the most pro 
lifio of Roman law-writers, who was prefect of thh 
prastorium, in the reign of Alexander Severus, ninl 
lost his life in an insurrection of the soldiers, tliiliin 
PauluB, a contemporary of Ulpian, stands next U 
him in the amount of material furnished to the col 
lection : to Ulpian and Paulus, taken together, belong 
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lialf the Digest. Next to these in the araonnt taken 
from hit) writings, but perhaps superior to all others 
ill the intrinsic merit of his contributions, ia Papiuian, 
tlie I'aultleas model of a Roman jurist, who was re* 
garcled by his contemporaries with a veneration wl)ich 
has been sustained by the judgment oE succeeding 
ages. When the tyrant Caracalla murdered his 
brother Geta, he called upon Papinian to prepare 
an addresB to the Senate, in vindication of the act, 
promising, if he would do so, to forgive him for 
the favour . which he had shown to Geta while 
living. But the jurist refused to comply with the 
demand, saying that it was easier to ooinmit an 
act of fiatricide than to defend it; no doubt, fore- 
HPoing llio fate which such an answer to such a 
prince could not fail to bring on tlie man wlio gave it, 
But it would lead us Loo far to notice in detail the 
other writers whose works are represented in this 
great collection. It concerus us more to observe tliat, 
while the Digest or Pandects forms mucli the largest 
fraction of the' Corpus Juris, its relative value and 
importance aie far more than proportionate to its 
extent. The Digest is, in fact, t he so ul of thS-Oorp us, 
which, without it, would, seem almost a oadaver, the 
corpse or^^skeleton of itself, ft is the characteristic 
element, whicfi''"(Ii8tingui8he8 this from other codes, 
ancient and modern, and gives it the undeniable 
Buperiorily. In most codes we have, from beginning 
to end, only a dry, categorical, imperative “thoi 
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Bhalt)" “ thou ahnlt tuit,” “ do tliia uutl live," " iivoid that, 
abstain fioui that, or snflVv tha penalty." lint in 
the Digest we have delinitionB, nia.’ciniH, prin(!i|ilee, 
applications, distinctiona, illustratioriH — all in endloHs 
abnudance and variety. It is ns iC one siiould maku 
a corapendium ot Englifih law by selecting the niost 
judicious and accurate Btatemeutn from treatises like 
those o£ Blackslone and Kent, and the most pitliy, 
pointed, luminous utterances from the decisions of 
judges like Mansfield, Scott, lUarahidl, and Story; 
and placing them together in au arrangoinent which, 
il not altogether scientific, should be, at least, praelb 
cally ooiivenietU, natural, and easily cotapielu'iided. 
A digest oonstruoted on . tide plan.was in iJjie.blglinHt 
degiee fitted to "be a teacher oi! kw to idUu'tjiiu'H 
for it slmwH the spirit of the law, tlm pruidplns of 
equity on which it is I'mitulod, the reaHoiiingH and 
method by which it is hnilt u)> us a rational, intnlli- 
gible, orderly systom. No otlmr code has hnen ho 
well adapted to stimnlato, develop, and diw'ipliim 
the juristic sense ; the great office which the C.'orpns 
Juris, operating mainly through this part of ils coic 
leuis, has discharged foy mediicval and modern Europe. 

♦sMU 1 *t ■" “ 

We have seen that the other leading enrnpormnt 
oE the Corpus Juris— the Codex Oonstitutionum— was 
prepared in the year 528 ancTtlie Tust part of 529. It 
was only natural tfiaTthe time and labour bestowed on 
the preparation of the Digest sboulrl have brought to 
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liglit numerous incongvuiUes and imperfections in 
the earlier work. In many points, ihe compilers had 
come to have a more distinct and a more advanced 
conception of the modifications which it was desirable 
to make in the older system. Hence, the Codex ap- 
peared, in the light of these altered views and this 
added experience, to be, as it were, already obsolete, 
not to be in harmony with the Digest, or worthy 
to have a place in the final and authoritative Corpus 
Juris. It was resolved to subject it to a thorough 
revision, or redaction. This task occupied another 
year ; and in November, 534, the new Codex Oonsti- 
tutionuin, the Code-t repetitce prmlcctionis, was pub- 
lished, to take ellect on the 2t)Lh of December, the 
former Codex being then repealed, It is in this latter 
h)rra only that the Codex has come tlovvn to ns- It 
is divided into twelve books, and these again into 
titles, with headings to indicate the subject of each 
one, under which the constitutions pertaining to that 
subject are arranged in chronologictd order, with a 
statement, for each, of the emperor by whom, and 
the year in which, it was issued. The arrangement 
of subjects, as might be expected, is in general the 
same with that of the Digest. An absolute agreement 
in this respect was not regarded as necessary espe- 
cially as the Codex embraced a number of topics which, 
by the nature of the case, could not appear in the 
Digest. The latter was of course silent on all matters 
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and relations wliicli Itad men into hmuf* or iiiipor- 
taiioe during the two or three oenturiPH ludorn .luhtiii" 
ian, as all the writers lepiosonted in it wore of 
older date than two, nearly all of older (Into than 
three centuries hefore. Thus, the church, iho clergy,, 
the monastic orders, and other matters pertiiiniiig to 
the Christian religion, 80 far as liiey oonld coino witli- 
in the cognizance of civil law, figure large!}' in the 
Codex, as they were among the most frequent sub- 
jects of legislation for Oonetantiria and his sueecHSora. 
But the series of great law-writers hatl come to an 
end some time liofore Clirisliunity nscn'ndcd the im- 
perial throne ; the Digest, limrefove, has nothing to 
say of ita ofiicovR and instilnttonH, 

In general, it may bo Hind that thn jy,uil£, 35 .,«onsiHtH, 
to ^..mnoh greater extent tlian the DigOHl, nf jmltlir 
lasstfiti all its departinoiits ; that is, tho law which pre- 
scribes and regnlatoH tlio organism of tho Htato, with 
all state institutions, whoiJmr civil or eceh'HiuHtitmh 
Here belongs all that relates to forms of government, 
modes of administration, duties of puldic ollicerR, und 
the like. Under prihlic law is inchidcd also minhmt 
i^iWaJhe law of crime and punishment— a crime being 
a wrong action viewed as afCe^cting the rights, not of 
ofsQoio.ty, ae a violation of public peace 
and order, as an offeupe,, against the state. On the 
other hand, pmaite law is occupied with the rights of 
individuals, with the modes by which individuals may 
acquire such rights, or transfer them to others, and the 
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ways in which individuals may obtain personal redreRS 
wlion tl)fise ri^^lits aro iinpaired b3’ fraud or violence. 
Now the fact which I wisli to emphasize is this, that 
tlie pigeat in coinposed o[ private law in a far larger 
propoidjjsii^imUhe '^^^ 'riiis is a fact ' which gives 
to the Digest something of the superior interest and 
importance wliich belong to it. It is mainly by reason 
of the private law which it embodies, that the Corpus 
Juris has exerted its"' iminense influence on jprispru- 
dence and iuatice in modern Europe. The public law 
ol the UortjUB Juras was somethang distinctively Itpman, 
and. oven Byzantine, the last result of a peculiar politi- 
cal deveJupinent, which lias occurred but once in the 
iiistory of the world, and can never be repeated. To 
modoru states, founded on dilforeiit principles from 
thcise of ancient .Romo, and seeking widely dilferent 
etuis by mcotiR that dill'er not less widely, the public 
law of the jlourisliing or expiring empire could have 
only a very limited application. The nrivate law of 
tJie JionuMis was, to a great extent based , on, prJi^cjpJ.e,s 
of iuUAi£9.t eei’dity and universal reason, which have not 
lost their force with the altered circumstances and .ad- 


vanced civilization of more recent times. Hence, Jt. 

most enlighi,ene.d. and civilized nations of modern 
But no modern state has reoeiyejl„|te,.pub.Uftv 
law of the Rpnians as the foun(ktip^p£.,it 8 .,firep..pubJioJaw. 
All attempts to give it this position and ci^aracter have 
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failed of Bucceaa. Thun, when l,lio ^u-oiit Llerumn prinoos 
of the Ilohenatiiufan dsnuwly, uh Hui-bartihHii 

and Frederick 11 , were eiidca voiu in^ l,(i build up a juuv 
Eomau Empire, a Holy Hoiuau Euipiio, in Crermauy 
and Italy, the Italian juiieta of tho fiunona wdiool of 
Bologna aupportecl the ill! peria! pit'it'n.sii)ns with texts 
and rules drawn Irom the atorehonBe of the Oorjms 
Juris. They regarded, practically at least, its putdic 
and private law as parts of the same system and thtue- 
fure oquiilly authoritative. Hut the feudal lunls of 
Germany and tho free cities of Italy in, deled on making 
a distinction between tlio two, aiu! denying to the one 
an authority wiiioli they acoorded to tlii' otlier. 

Hut we have not yet oonsuli'H'd nil the ooiiipontMit 
parts of tho Corpus Juris. It was thought tlesirahle 
that an introduction to the study of th<v law, au ,,0le- 
inontary text, -hook for instruction, should ho inelnded 
in tlio^Jgri. Ihe work prepared for lids jmrpiwo was 
a bri ef t|’pa,ti se. in extent hut little more tlitvn ii twen- 
tieth of the Digest, to which it stands in the place of 
introduction- Itbears the tuvj,ifte of “ Inslitutiones, i.r., 
inBjteMLpns^^w., for t^b0g,inn6r ; a name sigmheaut 
of the purpose which it was, designed to serve. It was 
founded ou a work of the same name (*' Insiitutiones ”) 
composed by Gains, in the time of the Antonines, about, 
four centuries before the reign of Justinian. Qaius Is 
very often cited in the Digest; only Qipian, Haulus, 
Papinian, with a fourth writer named Pamponius, 
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slanrl heloio liini in tl)is respect. Yet, fitrnngely 
eiiou^li, iiothinfj whatever is known as to his personal 
history; liis very name is irrecoverahly lost, for Gains 
is only a pianiomen ; it is as though Miltou were only 
known as John, or Shakespeare as William. Perhaps 
nothing more was known of him in the days of Jus- 
tinian. It would seem, liowever, that his Institntiones 
had been, from the time of its appearanee, a popular 
book for law-students at tba outset ot their course, and 
thi-! pop\darity may have served to buoy up the other 
compositions of its author. Of these other composi- 
tions, ono — named “Res Quotidianm ” (daily cases, — 
■was used in connection with the “ Inslilutioncs,'’ in 
preparing the InslilrttioneH of Justinian. The task of 
preparation was executed by Triltonian, with the aesist- 
anoe of tlie lavv-professorH Tlieophilns and Dorolhens. 
Tlio processes of oraission, insortion, modification, were, 
of course, adopted imre, as in other parts of the 
Coipus Jmis, to bring about a conformity with the al- 
tered system of the law. 'fhe 

and published at the same time with the Digest, in 
November, .ISJ It ooimisjs of definitions and elemeni?tU'y 
statements, and is divided into four books. I'he^ first 
book treats of family relations, as tbe relation ot mas- 
ter and slave, father and child, guardian and vvard. 
The secpac,! tjreats of property and the modes of acduir- 

irtr" ' " " » ^ ^ 

ing it. ending with, the subject of iuheritauce. ihe 
'third treats of obligations, i.e., relations in wnich^ one 
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man w bound to ^ivo fiomotliing to, or do Roinollutifs; 
for, another man ; relationH wbioli uRually nrinn from 
an express or implied contract between the two men, 
but sometimes from violations by ibo one of rights 
pertaining to the other. The fouitb treats of actions, 
i.e., suits at law, the legal remedies by wliich a man 
whose rights have been violated may seeh redress for 
the wrong. 

Thus, at the close of the year 534, Justinian lind 
accomplished the work of reorganization or rpconstruc- 
tion of the law, on which he had entered seven years 
before, at his acceasion to tlio tlivono. 'I'lio IimtilU' 
tij]ft©«t the Digest or PandectSt and llio Oodnx ('oiisti- 
tvitionurn, formed together a comtilctn syslem of law 
and ]uriflpmflenro, whicti WHH nHHniuod lo lu) MulIioieniJ 
for all practical oiids in Lho ndmiiiisfrutiou of jtistiee, 
An Buoh it was given to the lawmi'liools as tlic exi'ln- 
sive subject of prol'ossional sliicly. Tltn piincipal law- 
schools of the empire wei'o those of Oonstam inutile, 
Rome, and Beryl ns, while inslitulions of inferior note 
were found in Alexandria, Oinsarpa, and other plaoes, 
Tbi^couiae of study, as prescribed Ity Justinian, in an 
ordinance of December, 533, consisted of five years, 
Tlte students of the first year had hitherto been called 
by the nicknaine of dupondii (two-penny men); they' 
were now to be designated as novi Jusimianei (.Jnstin- 
ian’s freshmen) ; they were to read the Tnatitutiones, 
and to make a beginning with the Digest. The second, 
third, and fourth yeais were also given to the Digest, 
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but without proceeding fupttier than through thirty- 
six out of tbp fifty books. The instruct, ion of tlieae 
four years was carried on by lectures and recitations. 
In the fifth and last year, the students were left to 
theinselves, and read (or were supposed to read) the 
remainder of the Digest, and the Codex Const, itu- 
tiouum. To the courts of justice the new Corpus was 
giveiij as superseding all, ,, former authorities. No 
ancient jurist must be cited, no earlier constitution 
appealed to, except in the words of the Corpus Jui’is. 
The exact preservation and transmission of its text 
was an object which excited the special solicitude of 
the emperor. Tlie abbreviations, which were used by 
ancient Hcrilws umob more than by modern, and were 
especially common for technical plirasps and formulas 
of frequent recurvcncic, hften led to eonfusi(ni and' 
mistako. 'I'lie copyist was expressly prohibited born 
using them in the transcription of this venerable work. 
But coramoutators were more dreaded than copyists, 
Justiniau rigorously forbade the writing of any com- 
meiitary on (ho bbyifjt.’'‘.6r"tbe Corpus Juris. He con- 
ceded the privilege of making Greek translatmns, 
which, indeed, were almost indispensable in an empire 
composed in great part of Greek-speaking populations ; 
but they must be close and literal versions, following 
the original faithfully from step to step [Le., from 
sentence to sentence). He allowed also the formation 
of brief summaries, presenting the contents of a book 
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or litle in a compendioua sliapo, aHyllalnis or HynopalH, 
with referanco to olliar parta of tho work, and cita- 
tion or collation of parallel pasfliip:ea. 'I'lio roiiion for 
prohibilinp; coannontaries was iho api)n‘l)eiisiou that 
they would auggeat new eontrovoraicri or rovivo ohl 
onea and thus bring the law again into that, uuBCt- 
tled, uncertain condition from vvliich ho nuich pains 
had been taken to raise it. Perliapn, also, ho may 
have feaied that some commentary might ariao which 
would eclipse the original ; .aa, in llio literature of 
English law, Coke upon Littleton in ninch more 
famouH than Littleton liiinHolf. In any caac, tho obji'cl 
whiclt he aipipd to ac'ootnpliHli wuh noithor ntlainiiUlo 
tior desirable. To enforce atty wyhlom of law, it iw 
i)( 3 C 08 Hary lo iJiKi out. wnui Uio rtyHtnui m to tiHcortiiin 
its lueaning, to iuterprot aiw! expound i(. Ainbigiih 
ties of language are unavoiilabii', ovrni in the moHt 
carefully constructed doenmentH. Even if the lan- 
guage ie unambiguous in itHolf, its application to new 
circumstauces and conditions will involve uncevtain- 
ties and queries. To resolve these dotd.tn and ililU- 
culues, there must be a constant pyooepjp ,of comtnen- 
tatioh, oral if not written. And if the process must 
-go on, if commentation ta' unavoidable, it is well that 
it should be written ; for in this form it will generally 
be more cautious and exact ; and the beat reHults, 
when then they are arrived at, will not lie lost in 
air, but will be recorded and permanent, to the great 
advantage of succeeding inquirers. Controversies 
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Oil pointfi of la^al dootrine aro, itidoed, t-ilip inovitablp 
reaiilt of inentol activity ajiplied without, roRfcraiiit 
to Ipgal queRtioiiR and rplations. To stifle tbouglit 
and to suppress freedom are the only effeotnal mpans 
of avoiding; such controversies. But, in a community 
■where freedom is suppressed and thought” js 'sti'Oed,, 
what rights can be secure ? What is the worth of law 
without either intelligence or liberty ? 

It was no easy matter for a prince who had legis- 
lated so long and so much, to stay his hand and rest 
content with the work already accomplished. The 
appetite for legislation, like other appetites, is apt to 
grow with what it feeds on. The compilers of the 
CorfiuB iluris must have felt that in the new law-sys- 
loin, however much improved, thoro were still incon- 
gruities and itiequuHticH which called for further im- 
pvovomont ; that there were nocessities, eilliar not 
provided for at all, or not in tlie beat manner, by any 
rules contained in it- From many sources must liave 
come a real or apparent demand for furtlier law-mak- 
ing. Thus we find that Justinian, after the completion 
of his great legislative work, issued a large number •of 
new constitutions, especially in the years from 535 to 
645, in the last of which he lost bis able and active 
minister Tribonian. Many of these Constitutions made 
little alteration in the existing law ; but there were 
some which introduced extensive and important chan- 
ges. Justinian did not think it necessary to work over 
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tbs whole Onrpnfl .TuriR BO as to liviiie; it into biinamiy 
with the miles finrl (loRtvinoR thus PHtiihliBlieil, Ho 
may have dreaded tlie expendihive of time and toil 
npcRRRnry for t.be recasting of a law book so vnlnnuii" 
ons ; be may have abrnnk from callinc on bis snhjectH 
to throw away the heavy and costly tomes wliirh he 
had compelled them to procure in order to replace them 
by others equally heavv and costly ■. he may have felt 
that the revocation of a law-system so hihorionsly con- 
■structed and so solemnly promnlgated only a few years 
before, would lead people to regard tbe (mlire law as 
something uncertain, flnctnating, and transient, At 
fall events, he contented himself with hringhig these 
later ordinances as fast ns they were issned, Inin n 
separate oolleoliion, where they stood in olirnnologienl 
order, without attempt to give tlieni a logical amiitfie* 
meat. This collection horn tho name notm/far cmuttU 
tutiones (recent enactments) : in all editionn of the 
Corpus Juris, it stands as the concluding ]tart, and 
by English writers is generally called tho Novels, a 
name identical in spelling, though anything hnt idtnUi- 
cahin what it designates, with that which wo use for 
the compositions of Bulwer, Dickens, or Trollope. In 
these Novels, the language generally used was tlie 
■Greek ; some, hoWever, were issued in Latin, and 
not a few in Greek and Latin at the same time. In 
the last case, it is curious to note that Justinian him- 
self declares that the Latin form must be taken as the 
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autlieutic and autlioritalive original, and the Greek 
as only its translation ; the Latiri was still regarded, 
by the force o£ old tradition, as the proper official 
language of the empire. The actual use of Greek as 
the prevailing language of the Novels distinguishes 
this from the preceding portions of the Corpus Juris. 
In the Codex the large majority of tlie constitutions 
are in Latin, and Latin is the language of thirty-eight 
out of the thirty-nine writers embraced in the Digest. 

In regard to this whole body of law, the construc- 
tion and outward appearance of which have thus been 
described — and especially in regard to the Digest, its 
largest and most characteristic part — one may say, in 
general, that it was too good for the age in wliich it 
appeared. It was produced in a poripd of great and 
progressive decline, by men whom a study of older and 
better models had raised above the general level of 
their time. Apparently they hoped that, by bringing 
these same models into a form and position in wliioh 
they could be generally known and studied, it would 
be possible to arrest the downward tendencies in the 
profession and practice of the law. In the reign, of 
Justinian, at least in its earlier part, men were hoping 
for a good time coming. It seemed as if the clouds 
which had settled down on the Roman world were 
beginning to break away ; as if the storm of barbarian, 
invasion and conquest had spent its force, and the 
empire of the Omsars was to recover its ancient power 
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and /s;lnry. TIui U'j^ihhilitin of .I'l-^tiniaii hIiow-^ thi* in- 
fliiPiifo of Ruch atifioiprtl’iotiR. 'riio old law, frood from 
the ohRolote pleiiiPiitR wUioli oncnmlitn-cil iitid coiKaiidi'd 
it, waa to have the ascetidaiKiy which it oxcrcistxl in tho 
proRpei'oiw tiiiiea of the eavliev eiui'irc. Thc-c hopca, 
we know, were doomed to <liR!ippointtiifliit. The an- 
ticipated p;oofl time of reat, oration and revival never 
cfune. The downward tendencies of soeietjr 'ivere too 
Rt,ron;y to be arrested. Tho "reat law-book of duHtin- 
ian Hoenia to have gained no veuy w'ide currency 
iirnong thoso for whom it wan intended. Ft wtw, to a 
great oxterd, Rnporseded in practice by paraphniHCH and 
ahridgmotitH, of tho wlinlo or of partimilar (iiirlH, An 
iiKinirer two or tbroe eontnrios later, loidclng at tlin fiito 
of this .fiisthiino legiHlation, might have hiiuI that he 
was a Hplendid and ehiftorato failure. In llitj n'ign of I 
Leo the Isanrinn (717-7'llh the hooks (tf tho FForpUH 
.lurifl wore hardly iisod at till in ihnir orighnd form ; 
and even the paraphrason and abridgments founded on 
it were so ill adapted to tlio existing Rtat(t tif tho law, 
that this emperor thought it necossfiry to issue a com- 
pendious code of bis own. This was tho stato of 
things in the Eastern Empire. In Western Europe 
the Corpus -Taris had never found currency, oxcep I in 
Italy I and here, in some parts and cities of tho penin- 
eula, it still enjoyed an ob.scuro and fueoariou.s 
infLueoce. How it emerged from this condition to ono 
of the world-wide note and commanding authority, will 
appear in jh^e next lecture. 



LECTURE IT, 

THE ROMAN RAW SINCE .TTrSTINIAN. 

Tho Gei'iimuio ttlboa which Itooamo mustei's ol C4aul, Spiun, and 
Italy, in the flffcli coutucy, kept, tholr Oanuanio law-ctistoins lor 
•themsolTea, bub suffered the conquered populations to remain, un- 
der tile old Roman law. Hence a system of personal, rather than 
territorial law. Persons were sometimes allowed to choose their own 
law by B.x)rofasaio. The multiplicity of systems was increased by the 
growth of an ecclesiastical law, founded on the Roman, but with fea- 
tures peculiar to itself, for ecclesiastical persons and relations. 

In Britain, on the contrary, the Saxons and Angles, driving 
out the natWe inhabitants became sole occupants of the conquered 
districts, and thus had no Roman law existing with and acting 
upon their own. 

Some of the Oorraanlo chiefs (Alurlc the Visigoth, Tlieodorlc the 
Ostrogoth, SlglsniUiul the Burguudlau) Issued, for tho usu of their 
natlye subjects summarlos of tho Roman law, drawn from the 
Thoodoslau code and other earlier sources. These appoared 
shortly beforo tho Corpus Juris of .Tustlniau, and wore vastly 
inferior to It in oxtent and value. 

It was formerly bollovod that tho knowledge of tho Corpus 
Juris In Wostorn Europe began with tlie discovery of a copy (tho 
Florentine MS.) of the Digest, said to have been found by tho 
Emporor Lothar 11 at the taking of Amulfl in 1136. But Savlgny 
has shown that the Corpus Juris, introduced into Italy during tho 
reign of Justinian, never ceased to be known and used in p*rts 
of that country. But about 1100 (opening era ol the Crusades) 
we find a greatly revived and extended study of the Roman law, 
carried on especially at Bologna, by a series of acute and profound 
law teachers, called glossators, from the marginal glosses or com- 
ments which they wrote on their copies of the Corpus Juris. A ’ 
voluminous collection of these glosses, made by Acourslus, one 
of the last glossators (died 1260), is printed in old editions of tho 
Corpus Juris. 

R. L.— 3 
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As tlia affoot o£ Uwho stallu'i, tUn Onrimn JucIb nama tii lio 
iBoaivad as law, as llw mivliv (thQ\if;U not nxp.lnsivi'l Hoiu'iin ii{ prl- 
vata law, disl in Italy, in SovUlvam Fruiioit (ptii/.i dr driiil rri'it), and 
fttl6iigtli(Itoin tlvB oloso of Iho tlilrlOBUtli oHtiliU'y) lii Wannniiy. In 
tha last, it was layourod by HovoralgiiH who clalinod to Im I'hUds at a 
Uowan Bmpira, auooosaors of Augaatus, OouKtaiitlms aud Juailiiiaii, 

In. Northom Pranna (pays de cuiclmne), the old oustonmry law 
of the provluoaa— an unwritten body of Oermiiiilc viRivge.s, liiljcad 
with Boniaa Blemonts and many things of later origin— miiiulaUied 
its loading position ; but with this, to supply its daliuiaucios, tho 
Corpus Juris was reoeirad as auxiliary law. lu Spain, too. It was 
recalved in much the sama way 

In England, the Homan law has never heon rooolved, ovon as 
auxiliary law. Tha common law (mainly an unwritten customary 
system, founded ultimately on Germania images) claims to supply 
its own needs hy tho extension of its own ptiuciploa and analogies. 
Some of its expositors, as Blackstone, Iwvu shown an unroasomible 
jealousy of the Iloimm law. Yot the common law has been largely 
influenced hy the ilonian, in various ways; 1 'Piirmigli the oi'clo- 
slastlaal eourts, thole canon law being fonnitod on the Ronmn. 2 
fCluough tlva court of chnneory, all tlui curly I'baocollors bi'liig 
eoolciSlttStloH, and thoreforo fiiiiiUlat with the camm law, If not with 
the Homan systam. II, I'liraugh the deviilopiiieut of cntumm'clal law 
in Iba various departmonts. 'I'lio old c.ommoii law was mainly a 
(feudal) law of real oatato. Whon pwsoual property ruse (nlo 
greater Imporlanco, and complex rolallouH of liuidumw and Irailo 
had to bo provided tor, it was natural to mlopt prlnolplnw from ibe 
civil law as dovelouod and applied mi the continent of I'birupw,-*" 
(Early borrowing from Homan law Hourcas seen In limullon ) 

Tba position of tlio Roman law la aome oountrles luw been 
lowered in appoarcuca by the formation of new codes. A general 
coda tor tha states of PruBsln, projeoled hy Erederlok tha Qroat 
in 1746, was prepotad many years later, 17fi4— 88, and want Into 
effect in 1794. In Eianoa, the oliangos caused by tlie Hovoliitlon 
scorned to call for a new oode, but not rauoU waa done toward it 
until Napoleon baoama head of tho slato, Tha Code Napoleon, 
prepared in little more than two years, waa proolaliuod in 1804, 
It was followed In 1611 by a code for tho Gorman hereditary 
states of the Austrian, monarchy. Yet, in all Ihoao aountrloB, 
a knowledge of the Homan law Is still regarded as essential to a 
proper understanding of their legal systems, and tlierefore as tho 
trecessary basis of a legal education. 

There is a wide difference in the effects ol n con- 
quest, according as the conquerors are superior in 
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oivilizatioti to tlio oonciiierecl, or inferior. When tbe 
Rom.'itis, under the lead of Oiesar, had become maatera 
■of Gaul, tlia old Celtic language of tbe country soon 
disappeared, and with it tbe old customa, laws, and 
institutions of tbe people. The language, laws, and 
institutions of tbe Romans took their place. In tbe 
course of a few generations, Gaul was tborougbly 
Romanized. Against a superior civilization armed with 
tbe force of political and military ascendency, the 
inferior bad no chance of maintaining itself. But 
when tbe political and military ascendency is on 
one side, and the superior civilization on tbe otbei'i 
the contest is more evenly balanced. When 
Rotnanizod Gaul was overrun and subjugated by 
Gorinauic tribos in llio fifth century, the cotuiuerors 
(lid not iiupoHo oilbor their huiguago or tboir laws 
on tbo couqtuu'od people. In oomimmioating with 
one nnother tlioy continued for n conaidorable length 
of time to uho their Gorman mothci'-tongno : even 
Obarlomagno, lliree oonturicB after Olovis, babitually 
spoke German. But in time they gave np their 
old language, and adopted the corrupt Roman of the 
country, Their laws they letaiued for their own use, 
as might have been expected, with much greater tena- 
city ; but even those they did not attempt to impose 
upon the native population. Though naturally at- 
tached to their own long-established usages, and unwill- 
ing to abandon them, they seem to have felt that 
these usages were suited only to themselveB; that the 
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requiremcmts of civilinwl Hncioly, of BollJod and poiioo- 
fiil life, were bettor fulfilled by the liiHlily-developed, 
coiiiplax iurispnidenee of tlin Itoniiiiifi. Ileiieo aroHp 
a very ouriouB state of tbinRH, a systoiii of perstuuil, 
rather thau territorial, law ; tho law to vvhusli a 
mat) was subject depended not act much on the 
place whore he lived, as the race to which he be- 
longed. The principle waa, “ German law for the 
Germans (I the Franke, liurgntuliana, eto.), and 
ttoman law for the ttomatm (/. e-, the descendants 
of RotnaniKed Gauls).'’ Thus two iipighbourH living- 
side by side woidd bo subjnnt to wholly dilTorent 
systoras, booauso one was of Gallic (uigln and the 
other of Gevraanio. Indood, the prinniple was oiuricd 
even further. Tho Franks were divideil into two 
great seotiona, each of which had its own systoin of 
legal rules and ouBtoms, tho Salian, or Woshum, and 
the Bipuarian, or Bastorn, Franks. Now a Haliaii, 
wherever he might be, in wlmtevor part of Franoo, was 
judged by the Salic law: and in like mannor a Ripu- 
arian by the Ripuaric. In tho caso of a married 
vyqman, however, the law waa determineil, not by /wr 
nationality, but by her husband’s, her legal existonce and 
personality being regarded as merged in his. Where 
the parties to a law suit were of different nationalities, 
the law to be applied by the court was determined, 
sometimes by the person of the plaintiff who could 
claim that rights given him by Ais law had not been 
respected by the other party, and sometimes by the 
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person of the defendnnt who conhl maintain that in 
all his dealings with the other party he had only 
exercised rights oonforred upon him by his law. In 
some oases a person had tlie privilege of making a 
professio, as it was called, i e., of declaring publicly 
by what law he would live and be judged. Of 
the confused and motley character of such a system 
(if the word system thus applied is not a misnomer) 
it is difficult to form an adequate conception. The 
■complication was further increased by the separate 
position of the clergy ; all clerical persons, of what- 
ever nationality, tteing subject to an eoclesiastical 
law, wltioli, though in the main derived from the 
Eoinan, liad many olonicnts and features peculiar to 
itself. 

7'ho state of tilings hero dosctibod as sub, slating in 
Gaul under tlio Franks, was not confined to that pro- 
vince. It prevailed with little dilference in Spain under 
the Visigoths, and Italy under the Lombards. The 
■condition of Britain was essentially diileront. That 
remote' dependency of the empire, among the last to 
be gained, among the first to be abandoned, had never 
been but very partially Romanized. And its conquest 
'by the Germanic invaders, unlike that of the conti- 
nental provinces, was a very slow and gradual one, 
proceeding from step to step for a hundred and fifty 
years. As one district after another became untenable, 
it was deserted by the old inhabitants, who by a jour- 
ney of one or two days could escape from the detested 
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presence and power of the eonqnoiorH. Hence die» 
Angles and Saxons beeaine to a p;reat; extent, solo 
tenants of the regions winch they held in their posaes- 
aion. They were not settled — as were the eonfein* 
porary Franks, Gotha, and Loinharda, and as tlie Nor- 
mans of a later day in Britain — in the midst of a large 
native population, who by forno of anperior numbers, 
if not of superior oivilizntion, must exert an immense 
influence on political and social relationa. While in 
the continental provinces tlm dominant riu’ea gradu- 
ally lost their old Govmanie Idioms, the Siixona and' 
Angles in Britain prsaorvod theirs with very little 
mixture elthor of Uornan or of Ooltic, elmuenfs. While 
in the former the great body of the peoplo had a law* 
system of tlieir own, whie.h could tint fail in time 
greatly to effect and modify that of the ctmtpu'VfirM, 
in Britain the old Goi'nmnie maxims and uaages (H 
law were exposed to no auch modifying infhicnoo. 1 
call particular attention to this peculiarity in the 
Anglo-Saxon conquest of Britain — -tlie absence of any 
numerous conquered people, more or loss imbued 
with Roman civilization, to react on the language- 
and inatitutions of the conquerors— because it lies- 
at the foundation of that wide difference wliich 
even now separates the common law of England and 
our own country from the other law-systems of Western- 
Europe. 

We have now to ask what was the Roman law 
which remained as a rule of action for the great mass 
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of people in Gaul, vSpain, aiul Italy, after the barharitm 
conqneata of the fifth century. It was tiie current 
Roman law of the time when those conquests were 
uiaiip, that ia, of tlio century before Juatinian and his 
great work of legislation. Its written aourcea were— 1. 
Tlie compositions of the ancient jurists, such as Dlpian, 
Panlus, Papinian, Gains, etc, who have been men- 
tioned already as having furnished the materials of 
Justinian’s Digest ; and — 2. The constitutions of the 
emperors, especially as collected and abridged in the 
Theodosian and other earlier codes. For the conveni- 
ence of their subjects, several of the barbarian princes 
issued summaries, breviaries, or brief expositions of 
this Roman Tiaw, drawn from the sources just described, 
and fulnptod to the altered practico of time. That 
is to say, they attempted to do, on a very small scale 
and with very indifferont results, tim work so compre- 
hensively, and, on the whole, so successfully accom- 
plished in the Corpus Juris. Thus Alaric, king of 
the Visigoths, who reigned from 484 to 507, to set 
fortlv in 50G a collection which is sometimes called 
Lets liomana VisigothoTum, and sometimes, from the name 
of the king, Bremarium Alarioianwn. Almost at the 
same time, the able and powerful Theodorio, king of 
the Ostrogoths in Italy, promulgated his so-called 
JEJdictum Theoderioi, as an authoritative exposition of the 
Roman law. And a wort of similar design appeared 
only a few years later about 517, in the kingdom of the 
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Tindt"' tlu' autluirity of tlu'ir ruler Sijj'm- 
muud. Thrae hoidcu wi-re uiuupiled in tin uniiiUdllfU'nl 
and Inuiglinfj; niiimicr, iuti! if in nudl l]mt wn aru nut 
obliged to di'fU'ud uii tluMu far a kiiuvvl('il;L'(' id' Ho- 
man law. What, in impuvtanl. Ui uiidi'rwtand and re- 
member in coniicotiun with thoiu in tlm fiuK that, in 
Gaul, Spaiji, and Italy, during the early uentiiricH of 
the middle ages, the great body of the people were 
subject to the Ronvan law, and that the honku in wluidi 
they had it were a little prior in date of eumpilatinn 
and immoasurahly inferior in value, to the Oor[>us diiris. 

But was the Oorpus .luris during all lliis lime un* 
known in Western Httropo ? ’I’Iuh queHthiii used to he 
armwereil in the airirmalivtn Itwns HiippoHod that llio 
knowledge and study of tlio .hiHtiidan bofdts nmong 
the ' Western iiationH had i(s Ifegiiiuing in ihe twelfih 
century, and was ocousloned liy a lintipy lunddeiit. 'I'lie 
oft-repeated story was, that the (leiiuau Miuperor 
Lotliaive If, in 1 136, wliilo carrying ou a war in 
Southern Italy, having hesieged and taken the old 
city of Amalfi, near Naples, diHCovert'd in the hooly 
of the captured place an ancient iimnnsoript of the 
Digest or Pandects — some accounts declared it to he 
the copy which Justinian liiiriBelf liad for hia own pri- 
vate USB —which manuscript the captor gave to the 
people of Pisa, his allies in tlie war, who treasured it 
with religious care, accounting it one of the chief 
glories of their city ; and that the jurists of Italy were 
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tlma led to a study of Uio .luHtiiiiiin Hyatem, wliieli 
this manuscript hroufilit to Uioir knowledge. There 
is 710 donlit that a very anciont innnuacript of tlie 
Digest written probahly in the century after Justinian^ 
was for a long time preserved in Pisa, and, on the 
conquest of Pisa by Florence in 140B, was transferred 
to tlie latter city, where it remains to this day, and is 
known as tlie Florentine, tlie oldest and the most 
valuable manuscript of the Digest. This is true: but 
the story of its discovery, as just related, by the Em- 
peror Lotliaire in Amalfi, appears to be a myth, and 
was perhaps occasioned by the pre-eminence and 
uniqueness of tlie mannaoript. At all events, it is certain 
that, the Corpus Juris was not unknown in Italy during 
tho ftvf) hundred years wliicii separated the sixtli from 
tlio twelfth century. Savigny, the Great German 
jurist of the last generation, has investigated this sub- 
ject ill his masterly work, entitled “ History of the 
Roman Law in tho Middle Ages,” and has proved, by 
inoonto'^iable evidence, that the books of the Corpus 
Juris, from the time of their promulgation, never ceased 
to bo known and used in Italy, Justinian was still ^ 
gaged in his work of law-reform when he began to assail 
the Ostrogothie power, an arduous undertaking, which 
required the efforts of many years, but, through the 
splendid military talents of Beliaarius and Naraes, was, 
at length crowned with complete success. The success 
however, though complete, was not lasting : three years 
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after tbe death, of Justinian, the Lombnrdavs, tlie rudest 
and fiercest of the Germanic invaders, eataldislied 
themselves in Northern Italy, and gradually extended 
their dominion to the middle and southern parts of 
the peninsula. The Greek power in the North was 
soon confined to Ravenna, on the Adriatic, and the 
region just about it and there it contrived to maintain 
itself, banging on the verge of Italy, for some two 
hundred years. But, if the Greek ascendency was 
short-lived, it was fortunately long enough to introduce 
the Justinian law books, and give thorn such hold on 
the courts and practitioners of law, that they wore 
able to survive the power that introduced them. It is 
known that Justinian established in Rome a school of 
law, similar to those of Oonstaritinoplo and Borytns. 
When Rome ceased (o bo subject to By'/antinc rule, 
this law-school aeoins to have been transfern'd to 
Ravenna, where it continued to keepalive the knowledge 
of the Justinian ayatem. That system continued tO' 
be known and used, from century to century, in a 
tradition never wholly interrupted, especially in the 
fide cities of Northern Italy. It seems even to have 
penetrated beyond Italy into Southern France. 

But it was destined to have, at the beginning' 
of tbe twelfth century, a very extraordinary revival. 
This revival was part of a general movement of the' 
European mind which makes its appearance at that, 
epooli. The darkness which settled down on the- 
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world, afc tlie time oE Iho barbarian iiivasionB, bad its 
midnight in the iiintl) and tenth oenturiPH. In tiio 
eleventli, signa of progresH and iinprovoinont begin to 
show themselves, becoming more distinct toward its- 
close, when the period of the Crusades was opening 
upon IDurope. Just at this time we find a famous 
school of law established in Bologna, and frequented 
by multitudes of pupils, not only from all parts of 
Italy, but from Germany, France, and otlier countries. 
The basis of all its instruction was the Corpus Juris 
Oivilis. Its teachers, who constitute a series of distin- 
guished jurists extending over a conlury and a half,, 
devolod (homselvoH to the work of expounding the 
text and olucidutitig the principles of the Corp\iH Juris, 
and specially the Digest. From the form in which 
they recorded and handed down the results of their 
studies, they have obtained the name of glossators. 
On their copies of the Corpus Juris they were accus- 
tomed to write glosses, i. e., brief marginal explana- 
tions and remarks. These glosses came at length 
to be an immense literature. One of the last glossa- 
tors, Accursius by name, made a condensed aeleclmn 
from the whole mass of notes, those of hia predecessors 
and hia own ; but this selection, whicli was several 
times printed in early editions of the Corpus Juris, is 
itself a voluminous work. It is acknowledged on all 
hands that the explication by the glossators of the Corpua 
Juris, and the system of law embodied in it, was, for 
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the time in wliicli it appeared, a very reinarkablo pro- 
duction, an enduring uioniunnnt ot tiie induatry and 
ingenuity of its authors. Tlieir knowledge o£ collat- 
ertil matters was, of course, very limited ; their concep- 
tions of the ancient world were, in many respects, 
crude, and almost childish ; wherever historical or 
anticLuarian learning was necessary, they were pretty 
sure to go astray. But, whatever could be accom- 
plished by studying the Corpus Juris alone, and the 
comparison of its different parts with each other, of 
all that they loft litdo for (heir succosHors ft) accom- 
plish. Thoir complete niaslory of tlio text, in all its 
oxietit and vurioly, and their ability to bring together, 
from every part of it, all that could throw light mi 
any given point, have never been surpassod, and 
seldom equalled, by later inlorprotors, 

Ilere, then, in this school of the glossalors, at 
Bologna, in the twelftli and thirteenth conturins, the 
awakened mind of Ruvopo was bvonght to venogn\'/,ft the 
value of the Corpus Juris, the almost inexliaustihle 
tieasure of juristic principles, precepts, conceptions, 
reasonings, stored up in it. We do not propose to trace 
■the scientific study of the Roman law as carried for- 
ward by successive generations ot zealous and able 
scholars from that time to the present. We will only 
attend to some statements designed to show the 
effects of this study on the systems of law and justice 
established and administered among the nations of 
•modern Europe. 
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In Italy, thn nativo aoafc n! thia Rtuily, tlio Corpim 
Juris &oan carno to ho r('t»!inl{>cl, in all oitioH aiid 
regions ol t.lio pouinaula, aa having th» chntiicter and 
authority of futulanienftillaw. By this it 13 nut meant 
that everything contained in it vvaa held to be bind- 
ing, or waa enforced as law, by the courts. On the 
contrary, many things were recognized aa being wholly 
without legal force, because they were inconsistent 
either with legislative enactmonta or with customa so 
long established and so deeply rooted as to have the 
forco of law. But, when we say that tbo Oorpus 
Juris was regarded aa fundamental law, the meaning 
is that its texts could be oitod in the courts with the 
presumption that they were' bitulhig, so that anyone 
who dispulod their hinding force would have to prove 
his negative. The burdoti of proof would rest npott 
tho party who sought to invalidate them. Ho would 
have to establish the existence of some authoritative 
legislation, or some equally author! tntdve custom, 
which conflicted with them, and rendered them 
inoperative. 

In Southern France, also, tho Oorpus Juris speed- 
ily acquired the same commanding position. This 
result was favoured, not only by the proximity to Italy, 
but still more by the previous familiarity of the people 
with the Roman law, in a form clillering indeed, as we 
have seen, from that of the Justinian books, yet closoly 
akin to it. At tlie time of the barbarian conquest, the 
prot ortion of Germanic settlers in Southern France 
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was much, amaller than in NortUoni ; bo thati tlie 
Etoman law, as that ol the native Gallic population, 
had much fuller posseaeion of the groiiiul, much greater 
weight, and inEuence, as againat the Germanic law, 
in the South than in the North. It is not surprising 
therefore, that, in Southern France, the prevailing 
Roman law should soon give place to the more deve- 
loped and perfect system of the Corpus Juris, and 
that this should become at length the estahlishecl 
law for all classes, without distinction of birth or 
j’ace. 

It is more remarkable that this revived J ustinian 
law should find a similar reception in Germany. In 
the states of that country, the whole poptilaticm was 
of Germanic origin, uumixed with Roman or lio* 
inanized elements. Tliey had never been accustomed 
to BP.o a Roman law administerod in llio midst of tliem, 
■side by side with their own (3ormanic usagoB, Wo 
might liave expected that the introduction of an alien 
.system would Imve been offonsivo to national fool- 
ing, and would have encountered determined oppoRition. 
•Such opposition we know was made oven in Nortliorn 
France, with a considerable degree of success ; it was 
■made with still greater success in England. Nor, indeed, 
was a like opposition wanting in Germany. The feudal 
nobility and gentry strove to maintain the old 
national law against the encroachments of the new 
.system. They had sufficient strength to preserve 
intact those feudal principles relating chiefly to tenure 
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of land and iulu'Titanco, in whicli limy wtnv 
deeply inteiTfltpii. Bnt, oti aluiOHl all otlmr unhjea'tH 
of private law, tlie CorpviM .luriH came at length to 
be reeognised ae the groat fountain of legal princi- 
ples and ndes. From about the close of the thirteenth 
century, it was received throughout Germany as 
authoritative law. The principal authors of this 
change were the educated lawyers. The men of 
thorough juristic training felt the vast superiority 
of the Corpus Juris as a source and teacher of juris- 
prudence over tho rude, scantj', and conflicting law- 
eysleniH of their (lernianic fatherland. They wore 
desirous to extend its application and inlluoncc hr 
wifh'ly as they could. Tn such an o.'ctoiiHion (hoy 
Haw this great advantage, that the law would ho- 
como in the tnain uniform and consiRlont ili rough 
all disU'iota and torritorioa of their country, while the 
previously existing systems were local and partioulari 
varying endlessly from district to dintrict and from 
city to city. If in our Now-England States tho sya- 
tems of law were widely diffmont from ono another, 
there would obviously be a groat convonionco in tli^ 
adoption of some one systeni which should bo re- 
cognized in all as authoritative, (fspccdally if it was 
far more fully developed than those winch it supplant- 
ed, and far more readily applicable to tho shifting 
relations of society. The elTorlB of the German jurista 
to extend tho authority of the Roman law were aided 
by the influenco of the imperial government. It must 



40 


THE EOMAN LAW 


be remembered that the kings of Germany were act- 
ing for a seriea of centuries under a strange but 
powerful illusion. They called themselves (Kaisers) 
Cmsars, successors of Julius, Augustus, Tiberius aud 
the rest. They styled themselves emperors — em- 
perors, not of Germany (they were only Kings of 
Germany), but of the Holy Roman Empire, the em- 
pire of Trajan and the Antonines, of Constantine 
and Theodosius and Justinian. Their efforts to give 
reality to this illusion by an effective conquest of 
Italy, and the resistance to their projects offered by 
the free Italian cities and the Papal power, were 
for a long time the central movements of European 
history. How these effects failed of success — how, 
like the dog in the fable, the German' chiefs lost 
their real crown in trying to seize the shadowy 
one — how they squandered their resources in Germany 
to procure the nieans, always insuflScient, for the 
subjugation of Italy, and thus in the end lost both 
Italy and Germany — this is not the place to relate. 
But it is easy to understand how princes who were 
.^accustomed to think of themselves as heads of a Roman 
Empire, as successors of Roman law-givers would favour 
the establishment of a Roman law-system in all parts 
of their dominions. We find the two greatest of 
German emperors, Frederick Barbarossa and Frederick 
II, in close relations with the famous civiliatip, 
the glossators of Bologna. Frederick Barbarossa, as 
was stated in the first lecture, sought and obtained 
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their aid iti support of his pretensions as an Italian 
sovereign. He induced them to append some of his 
ordinances to their copies of the Corpus Juris and to 
include them in their lectures and annotations. But 
the most effective service rendered by the imperial 
goveihiKient toward the reception of the Roman law 
in Germany, was by ordaining that none but jurists, 
regularly trained and thoroughly accomplished, should 
preside in the higher courts of justice. Such judges 
had both the disposition and the ability to give 
efieot to the principles of the Roman law in the 
tribunals over which they presided. The inferior 
courts could not easily hold out against tlie pressure 
brought to bear upon them from above. Thus through 
the whole system of courts, lower and higher, the Cor- 
pus Juris was recognized as the authoritative basis of 
private law. 

In what has been already said of Southern France, 
it was implied that the state of things was different in 
the provinces of the North. It is true that here, too, 
the educated jurists made the same effects to give cur- 
rency and paramount force to the teachings of the Jus^ 
tinian books. But law-customs of Germanic origin 
were more deeply rooted here, and more tenacious of 
life, than in Southern France, and there was not the 
same disposition, as in Germany, among the political 
chiefs of the state, to favour the introduction of the new 
system- Hence it never gained the same command- 
ing position as in the countries already mentioned- 
R. L.— 4 
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While the southern part of France was wont to be 
spoken of as the country of the written law, i. e,, of 
the Corpus Juris, the northern part was designated 
by a corresponding name as the country of the cus- 
tomary law. Its fundamental law, which varied in 
the different provinces (Normandy, Anjou, Touraine, 
etc.), consisted everywhere of the so-called customs 
of the provinces (customs of Normandy, customs of 
Anjou, etc.). By the name “ customs ” here is meant 
a body of traditional law, formed by a fusion of mate- 
rials derived partly from the old Franks, partly from 
the conquered Gauls, with others of later origin, and 
banded down for a considerable time without being 
written out as a code, though usually collected sooner 
or later in a written system. From the •' formation of 
these customs it is apparent that there were Roman- 
law elements in them, mixed up with very much of 
a different character. Now, along with these cus- 
toms which constituted the fundamental law of the 
province, the Corpus Juris had a recognized and 
authoritative but subordinate position as auxiliary law. 
'Where the customary law bad no rule applicable to 
the case in baud, such a rule might be cited from the 
Corpus Juris, and would then be binding on the court. 
The burden of proof here lay upon the party that in- 
voked the Roman rule ; he must show that the case 
was not provided for in the customary law, and that 
the way was thus open for an appeal to the Corpus 
Juris, 
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In Spain the Justinian books were received and 
treated in manner substantially the same as in North- 
ern France. At the basis lay a customary law» 
.written or unwritten, which was o£ Spanish origin, 
but contained many Roman law elements ; while, 
along with this, the Oorpns Juris was referred to 
in the courts, and respected by them as a body 
■of auxiliary law, invested with binding authority so 
far as it supplied the deficiencies of the native 
eystera. 

If now we guit the European mainland, and cross 
over to the island-realm of our own ancestors, we seem 
at first view to have parted company with the Roman 
law. The fundamental law of England is the so-called 
oommon law — common (that is) to all parts of the 
kingdom, in distinction from the local usages, which in 
former times were very numerous, usages peculiar to 
one or another district of the country. This common 
law is in the main an unwritten law ; that is, the 
most of it never appeared in written statutory form, 
as enactments of a legislative authority, a legislator, 
■or a legislature. It is in the main a customary law^- 
a body of traditional usages, some of them handed 
down from Anglo-Saxon times, some introduced by the 
Normans, but most of them evolved spontaneously, as 
it were, in the practice of the courts, without legisla- 
tive interference or action. To the Justinian books it 
■concedes no binding authority, even as auxiliary or 
.supplementary law. It professes to supply its own 
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deficiencies by extending its own principles and analo- 
gies to new cases as they arise. Its courts never 
recognize the Roman law as having the force, of 
law, except in those mixed cases which, from the 
foreign citizenship of a party or from some other 
cause, belong in part to an alien jurisdiction. It 
must be said even that, by many practitioners and 
professors of the common law, the civil law has been 
regarded with a feeling less favourable than mere' 
indiSerenoe, with a tinge of jealousy or repugnance, 
Blackstone, the great expositor of the common law^ 
seldom speaks of the civil law except in terms of 
disparagement. In general, he refers to it only to 
point out its inferiority to the common law ; much 
like the Frenchman who avowed that be learned Eng- 
lish in Older to see how far inferior Shakespeare was 
to the. great Oornelle. He is fond of contrasting 
the free spirit of the common law with the despotic 
tendencies of the civil — a distinction unquestionably 
just as regards public law ; that law, which defines 
the form and powers of the government, must of 
-course he despotic if the government is a .despot- 
ism, and liberal if the government is a common- 
wealth. But the public law of the Justinian books 
(including the criminal as well as the constitu- 
tional law) has never been adopted in the states of 
modern Europe. When the civil law is referred to as 
having a practical interest for modern times, it is a 
system of private law that we are to think of, and it 
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would be hard to proTO that this is less liberal, less 
■equitable, or more oppressive in the Corpus Juris, 
than in the common law of England. Blackstone 
repeatedly alludes to efiorts made in the time of 
the early Norman kings to introduce the civil law 
into England, and represents them as made by 
popish ecclesiastics in the interest of the papacy. It 
is probably true that, among the English of those 
times, a knowledge of the civil law was pretty much 
confined to ecclesiastics . but, if they esteemed the 
finished results of a long-cultivated and highly- 
■developed jurisprudence more than the native cus- 
toms of a semi-civilized people, one can imagine other 
reasons than prejudice, bigotry, and self-interest, for 
the preference. But, though the efiorts of these 
ecclesiastical civilians were unsuccessful, though they 
failed to secure for their favourite system any definite 
and recognized authority a.s law, fundamental or 
auxiliary, it would be a mistake to conclude that 
the civil law has been without influence on the theory 
and practice of law in England. On the contrary, 
its influence has been felt in many ways and to a very 
great extent, 

Thus, in the first place, through the ecclesiastical 
uourts. To these we have referred already. The 
Church at an early period claimed and secured the 
right of jurisdiction in cases where her own interests 
were involved, or those of her ministers. The eccle- 
siastical courts had cognizance of offences committed 
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against clergymen, and offences committed (or alleged 
to have been committed) by clergymen, and of all 
encroachments, real or supposed on the property rights 
of the Church. But their jurisdiction took a wider 
range. On the ground that marriage was a sacrament, 
it was extended to matrimonial law, to eases of divorce 
separation, alimony, and the like, From the connec- 
tion of wills or testaments with death, the solemn 
transition to a spiritual world, it was extended to cases 
of testamentary law, to the proof and execution of 
wills, and even to the administration of properties 
whose owners died without will. To all these cases 
the ecclesiastical courts applied their own eccle- 
siastical or canon law ; but this, as we have seen, 
was to a great extent founded on the civil law ; so 
that through this avenue much of the procedure and 
principles of the civil law found admission into the 
English system. 

So, again, through the court of chancery. All are 
aware that this court is distinguished as being (in 
name at least) a court of equity. Its powers for a long 
"time past have been pretty definitely fixed, but in ear- 
lier times they were large and vague. One leading ob- 
ject of the court was to exercise an equitable jurisdic- 
tion to afford relief in many cases where the operation 
of the strict rules and forms of law was oppressive and 
Hmjust. Now the court of chancery was not an eccle- 
siaWacal court; but its presiding officer, the king’s 
chancellor (the keeper of the royal conscience), waa 
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for a long time always an ecclesiastic. Hence it was 
only natural that the doctrines and methods of the 
civil law should find entrance largely into this branch 
of the English system. 

Yet again, through the development of commer- 
cial law in its various departments. The early Eng- 
lish law (the private-law part of it) was almost ex- 
clusively a law of real estate. It was a feudal law, 
and the whole feudal system rested on land. Ten- 
ures of land, the modes of creating or transferring 
them, the rights and duties connected with them, 
and the like— these are the great subjects of the 
early English law, while other species of property 
receive scarcely any attention. Hence, as personal 
property rose into greater relative importance, as 
trade became more developed, and business relations 
more complicated, cases were continually arising for 
which the English law bad no rule or principle 
adapted to their nature. Doubtless, if there had been 
no other or better source to draw upon, the English 
Judges could have made shift to enlarge the scope 
of old principles or to devise new ones, so as te 
meet the demands of each case as it arose. But 
in the civil law, they found ready to their hand a 
store of such • principles, carefully worked out and 
copiously illustrated ; these principles, too, being recog- 
nized and acted on by the nations with which England 
was moat closely connected in commercial intercourse- 
It is not surprising that the English judges should 
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have adopted them in their decisions, and so incor- 
porated them into tiie English law. They have not 
always, perhaps not usually, taken them directly from 
the Corpus Juris; hut from the writings of foreign 
civilians, especially the French, and the judgments 
of foreign tribunals. It is acknowledged, however, 
that for her commercial and maritime law, England 
is largely indebted to the civil law, as set forth 
in its ancient standards or by its modern expositors. 
Even in its own proper domain of real estate, pro- 
perty in land and buildings, the common law is not 
without obligation to the civil. The earliest writers 
on the English law — Glanville in the twelfth century, 
Bracton, and the unknown author of a work called 
"Fleta," in the thirteenth — show many traces of 
the knowledge and influence of the civil law. This 
is especially conspicuous in Bracton, the most 
important of the three of those work nearly a third 
part consists of quotations (unacknowledged quo- 
tations) from the Corpus Juris and from commentators 
on it, 

I have thus endeavoured to give you some definite 
conceptions of the influence exerted by the Roman 
law, embodied in the Corpus Juris, on the law and 
jurisprudence of the leading nations of modern Eu- 
rope. It ought, however, to he added that in some 
of these countries the position of the Justinian books 
has been altered, at least in appearance, by the codes 
adopted in them within the last three-quarters of a 
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■century. A general code for all the states of Prussia 
was designed by Frederick the Great as early as 
1746, but the work remained for many years un- 
executed. After the death of Frederick it was taken 
•up again ; the preparation occupied four years, from 
1784 to 1788, but it was not until 1794 that the 
■new code went into effect. It was soon followed 
by the more celebrated (lode Napoleon in France. 
The sweeping changes brought about by the Revolution 
the destruction of the old feudal order and the old 
■ecclesiastical system, the equalization of civil rights 
for all classes of the people, naturally suggested, 
■and indeed seemed to require, a remodelling of the 
law. Owing, however to the agitations of the re- 
volutionary period, the first attempts at such a work 
had little result. But when Napoleon, after giving 
a settled order to the state, turned his energetic 
will to this undertaking, its progress was rapid. 
The new Code Civil, prepared in little more than 
two years, was proclaimed in 1804 and soon re- 
ceived the name of Code Napoleon. The emperor 
always regarded it as the chief glory of his reign ; 
he said, “ I shall go down to posterity with the 
code in my hand.” It was partly, no doubt, the influ- 
ence for the French Code that induced the preparation 
■of a similar work for the German hereditary states 
of the Austrian monarchy. The Austrian Code was 
promulgated in 1811. Thus in three great countries, 
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Prussia, France, Austria, new codes have come in tO' 
take the place before held by the Corpus Juris. But 
it does not follow that the Corpus Juris has lost its in- 
fluence in these countries. It may have disappeared 
in name, but it survives in reality. The new systems 
in the main embody, with more or less change of form, 
the law before recognized and applied in the same 
countries. The elements of Roman law before re- 
ceived, in France, Austria, and Prussia, have passed 
into these codes. Indeed, it is impossible to understand 
them thoroughly or to interpret them properly with- 
out a knowledge of the Roman law. To know what 
their makers had in mind and sought to express, to 
determine the real meaning of their utterances, it. 
is often necessary to consider the principles and con 
ceptions which their training in the Roman law had 
planted in their minds. Hence a study of the Roman, 
law is considered no less necessary now than it was a 
century ago for the thoroughly accomplished French 
or German jurist. This study forms a leading part 
in the course of law instruction as now pursued in. 
“the universities of those countries. 

The subject of the next lecture will be the history 
of the Roman law prior to the time of Justinian. 



LECTUKE III. 

THE roman law before JUSTINIAN. 

No law-system oan be understood tborougbly without some 
knowledge of its history and development. 

The history of the Homan law from the Twelve Tables to 
Justinian falls naturally into three almost equal periods, coincid- 
ing nearly with the times of the republic, the heathen emperors, 
and the Christian emperors. 1. Hrom 460 to 100 b. c. marked by 
a progressive liberalization of the law. 2. From 100 b c. to 260- 
A. D., marked by the creation of a scientific law-literature. 3. From 
260 A. D. , (toward the close of Justinian’s reign), marked by the- 
codification of the law. 

Third period.— VhS, codes were the Gregorian and Hermogenian 
in the fourth century, the Theodosian in the fifth, and the Justin- 
ian in the sixth, Its character as a time of decline, without origin- 
ality or independence, is shown in a law of the fifth century, 
which, after designating certain earlier law writers as authoritative, 
directed the judge, when these difiered, to follow the majority, 
only eseroismg his own judgment when the numbers were equal, 
and not always then, 

Second Period . — Its scientific law-literature was produced by a 
class of men called jMrfscowsijlW (jurisprudentea,jurisperiti),Aist.mBt 
from pleaders (oraforcj), judges {judices), and magistrates (chiefly 
pratores). The orator had to maintain his client's cause before the_ 
judex ; the judex (very different from our judges) had to investigate 
and decide an issue presented to him in b, formula from the prcetor ^ 
the prcetor (who held) the middle step in a course of political' 
honours) had to construct from allegations' of the parties such a 
formula., or precise statement of the issue. All these depended on 
the jurisconsults for legal knowledge and counsel. The first juris- 
consults were in general elderly men (as Cato the Censor, in his 
old age), whose lives had been passed in political and military 
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■seryioe ; but afterward they were men wlio (like Gate’s son) 
•devoted tbeir whole lives to this profession. 

The law-writings of the Oatos, and all others before 100 B. 0 ., 
were of a merely teohruoal character. The first scientific law- 
writers were Q. hluoius Seaevola and his scholar Servius Sulpioius 
Sufus Tor about two hundred years, from Augustus to the 
Antonines, the jurists were divided into two schools, founded by 
Atelus Oapito and Antistius Labeo, but named from later chiefs 
Sabinians and Procullans. Yet their numerous differences of 
opinion seem not to have depended oa any general principles or 
tendencies. 

The authority of the jurisconsults was for a long time only 
moral. But by an arrangement commencing under Augustus, 
certain of the number received a jus respondenii, by which the 
response of such a jurist on any law-guestion, whan properly 
brought before a judex, had the full force of law ; though if 
opposite opinions were brought from juris thus privileged, the 
judex could decide for himself. These responsa prudentium con- 
tributed much to develop the Homan, law-system. The same force 
of law belonged also to the treatises composed by these jurists, 
except in cases where they were found to conflict with one another. 
Opposite tendency ia English law to undervalue the works of 
systematic writers 

The juristic literature is known to us chiefly by the extracts in 
Justinian's Digest, which appears to be in extent about a twentieth 
part of the works used in compiling it. But many law-books were 
not so used ; many, perhaps, had perished before the time of Justi- 
nian. And the extracts taken for the Digest were all subjected to 
a process of revision, aud alteration. Outside of the Corpus Juris, 
we have a number of fragments, but only two works of much ex- 
tent, Dfe. ; 1. The Sententlm Eeoeptae of Julius, Paulu.s abridged 
hut not otherwise altered, which has come down in the Lex Ro- 
manitVisigothrum ; and 2. The InsHtutiones of Gains, discovered in 
1816 by Niebuhr in a palimpsest JIS of St. Jerome at Verona ; some 
feaves were wanting, some undecipherable, but about nine-tenths 
of this most important work have been recovered. 

Eirar Period —This begins (450 B. o.) with the code of the 
Twelve Tables. The Plebeians had complained that the laws, being 
unwritten, were administered by the patricians in the interest of 
their own order ; and gained the appointment of a commission of ten 
(^decemviri) to draw up a written code. This was in most respects a 
statement of the law abeady existing : the changes seem to have 
related Chiefly to public law. That the laws of Athens and Sparta 
had much influence, on this code is not probable. In the times of 
Olpero and Galas, actual law had become widely difiereut from that 
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of the Twelye Tables ; yet this coda remained the formal basis- 
of Eoman. law, nntil superseded, by Justinian’s legislation. 

It has been observed already that tbe Roman law 
is not to be thought of as having had through 
tbe history of the republic and the empire the 
same form, or even a form nearly the same, as that 
which we find in the books of Justinian. On the 
contrary, tbe Justinian books only represent one 
stage — tbe last attained in ancient times — of a long 
process of change and development. This previous 
history of the Roman law now demands our atten- 
tion. No system of law can be thoroughly under- 
stood without some knowledge of its earlier forms 
and states. To comprehend clearly what it is, you 
must see how it came to be so. The principle 
applies not less to English law than to Roman. An 
able English writer declaree that “ even now a common 
purchase-deed of a piece of freehold land cannot be 
explained without going back to tbe reign of Henry 
VIII, or an ordinary settlement of land without re- 
course to the law of Edward 1.” There are many 
who regard this state of things as not only undesirable 
but unnecessary. They would break loose from the 
past, expunge all archaic ideas and elements from the 
law, and construct it anew with exclusive reference to 
the actual conditions of the present time. But to do 
this completely is a simple impossibility. The new 
code for which such persons are sighing — the code' 
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which shall deal with present things as if there were 
'HO past, or as if the past had always been just like 
the present — if constructed at all, must be con- 
•structed hy jurists, by men educated in the law ; for 
■only such men have the technical knowledge and 
the experience which such a task requires. But 
•every educated lawyer is trained in a system which 
■has come down from earlier ages, and bears the 
impress of the ages from which it has come. His mind 
■is filled with precedents, models, conceptions, forms 
■of thought and action, which had their origin in 
•other times and are not wholly adjusted to our own. 
His work must show the influence of these forces 
•existing in his mind. He may strive against it as 
much as he pleases ; he may cut and change to 
the utmost of his power ; he cannot escape from 
himself, from the ideas and methods which education 
has made part of his mental nature. He cannot 
produce a work which is not shaped and deter- 
mined in its essential features by his own previous 
training. But T need not argue further to show that 
such a law-system, independent of the past, so as to 
he explainable in all its elements and features with- 
out recurring to the past, is something not to be at- 
tained/ Though longed for and looked for by many 
people, it is a mere chimera. The Romans certainly 
never aimed at constructing such a system. They 
never thought of discarding the Ijody of law received 
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from their fathers, and framing another with new 
tnaterials and new foundations. Both in the code 
of the Twelve Tables, and in the Corpus Juris 
•Civilis, the leading object was to represent and per- 
petuate the pre-existing law. It is true that the sys- 
items set forth in these two collections differ very 
widely from each other. But the changes which 
made them diSer were slow and gradual, the pro- 
duct of slowly changing circumstances : in general, 
they went no further than to meet some parti- 
cular want of which men had become sensible ; in 
no one age did they bear more than a very small ratio 
to the whole law-system. 

The history of the ancient Roman law has its alpha 
an(i*omega in the Code of the Twelve Tables and of the 
Corpus Juris Civilis. It must end with the latter, 
because all further progress lies in the domain of 
medimval or modern history. It must begin with the 
former, because for earlier times there are no sufficient 
materials for its construction. Of the Twelve Tables 
themselves we have only fragments. The previous 
forms and changes of the law are matters for conjee-, 
ture rather than history. The historical interval of 
almost ten centuries which separates the Twelve 
Tables from the Corpus Juris divides itself naturally 
into three periods of nearly equal extent. They cor- 
respond in general to the three periods most prominent 
in the political history of Rome— the period of the 
republic, that of the heathen emperors, and that of 
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the Ohristian emperors. The first period for his- 
tory of the law begins with the decemviral legisla- 
tion (of the Twelve Tables) in 450 B. o., a half- 
century after the expulsion of the kings, and comes 
down to 100 B. 0., a half-century before the dic- 
tatorship of Cffisar and overthrow of the republic 
(i. e., it begins about half a century later, and ends 
about as much earlier, than the republic — from 450 
to 100, a period of 350 years). Its distinguishing 
feature is the liberalization of the law, its trans- 
formation from a system of arbitrary rules and 
forms to a system of reason and equity. The 
second period, beginning at 100 b. g., comes down 
to 250 A. D., a half-century before the accession of 
Constantine, the , first Christian emperor (from 100 
B. 0. to 250 A. D., another period of 350 years). 
Its distinguishing feature is the development of a 
scientific law-literature. The third period, begin- 
ning at 250 A. D. may be made to close at 550 a. d., 
in the latter part of Justinian’s reign, after all hut a 
few of his novels had been promulgated (a period of 
300 years, from 250 to 550). Its distinguishing fea- 
ture is the formation of great law-codes, the codifica- 
tion of the law. Of this last period nearly enough 
has been said already. We have alluded to the Gre- 
gorian and Hermogenian codes compiled in the fourth 
century ; we have spoken of the Tbeodosian code com- 
piled in the fifth, and, above all, of the Justinian code 
in the sixth oentnry. It was a period of general and 
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great decline. Original genius is no longer to be 
found among those devoted to the law. The power 
of striking out new paths of investigation, of bring- 
ing forward novel and profound views of legal truth, 
has taken its place among the lost arts. It is now 
the highest attainment of the legal mind to com- 
prehend the things written by the great men of 
former times. No one thinks of making a new 
treatise on law, unless it be by excerpting or com- 
bining old ones. Compilation is the prevailing form 
of literary activity. The Corpus Juris, by far the 
highest product of this period, owes nearly all its. 
value to material produced in the period preceding 
it. The unscientific spirit of the time, its incapa- 
city for independent thought, are well illustrated 
by a statute issued 'in the Western Empire about a 
hundred years before the reign of Justinian. This 
statute begins by naming five of the older jurists 
— Papinian, Paulus, Gains, Ulpian, and Modestinus — 
whose writings are to have the authority of law ; it 
then gives the same authority to other older jurists 
whose writings are quoted as authoritative by any of ' 
these five. But there were many points on which 
the writers thus recognized differed more or less wide- 
ly in their opinions — many points on which the parties 
to a suit might quote conflicting passages from this 
wide range of juristic literature. How should the 
judge proceed in such a case? Who should decide 
when doctors disagreed? The special object of the 
B. L.— 6 
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statute was to meet and relieve this difficulty. It 
directed the judge in any case of this kind to count 
the jurists quoted on one aide and those quoted on the 
other, and to be governed by the majority. He was 
not allowed to consider the reasons for the two opin- 
ions, to weigh them against each other, and to decide 
accordingly. It was a mere question of numbers. It 
might be that one writer had given a careful study to 
some point on which two others had expressed them- 
selves with little reflection ; it might be that one of 
the two merely copied from the other : the judge 
must close his mind to all such considerations, and go 
with the majority. It might, however, happen that 
the jurists quoted on the side and the other were 
equal in number. Even in this case the judge was 
not always left to his own discretion ; if Papiaian 
was among the writers quoted, his opinion must be 
preferred ; so that Papinian weighed more than any 
one jurist, yet less than any two, while all the rest 
weighed just alike. Only where the numbers brought 
forward on both sides were the same, and Papinian 
was not among them, was the judge allowed to think 
for himself. A procedure so mechanical could not 
have been thought of in the better days of Roman 
jurisprudence. 

Let us now go back to the second period— from 
100 B. 0. to 250 A. D. — marked by the development 
of a scientific law-literature. We have seen that near- 
ly aU the writers represented in Justinian’s Digest — 
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thirty-uiue in number — belonged to tbia period : other 
names of law-writers — some of them highly distin- 
guished — have come down to us from this time. It 
is natural to ask, What was the general position 
and office of the men — called juris consulti juris pru- 
dentes, juris periti — who produced this body of liter- 
ature ? They were not advocates ; they did not 
appear in the tribunals to plead the causes of their 
clients. They were not judges, set to try causes, 
to hear the testimony offered by the parties, to 
listen to the speeches of the advocates, and to give 
their decision or verdict. In the forensic system of 
the Romans, as it was during this period, neither 
advocates nor judges had in general much know- 
ledge of the law. Cicero, the most famous of ad- 
vocates, repeatedly acknowledges his own want of 
legal learning, and intimates that a very moderate 
acquaintance with the law was sufficient for the pur- 
poses of his profession ; if anything more was needed, 
it could be obtained for each case as it arose, by 
applying to the jurisconsults. In regard to the judges, 
their character and functions were very different 
from those of our judges. The Roman judges were 
not, as with us, the presiding officers in the adminis- 
tration of law and justice. This was the position 
of the magistrate, the prtetor. When a suit at law 
was commenced, the parties appeared before the prm- 
tor, who made a preliminary examination, not to ascer- 
tain the merits of the case, but to find the precise 
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points in controversy. He heard the statements of 
the plaintiff and the counter-statements of the defend- 
ant, and from the two he constructed a formula (as 
it was called), a brief technical expression of the 
disputed issues. He then appointed a judex — ^in caseS' 
of private law there was usually but one judex — to 
try the case ; into whose hands he put the formula,, 
instructing him to investigate the matter, and if 
he found the facts to be so and so, as recited 
in the formula, then to condemn the accused party,, 
hut, if he did not find them so, to acquit him. 
With this formula as his guide, the judex proceeded 
to his wort, to receive the evidence of the witnesses,, 
to hear the arguments of the advocates, and finally 
to return his verdict or decisive judgment to the 
preetor who had appointed him. It will be seen at 
once that the office and duty of such a judex were 
of a subordinate nature, much inferior to those exer- 
cised by our judges, and not requiring, as these 
do, a thorough knowledge of the law. Even the 
magistrate, the praetor himself, though he had more 
need of law-knowledge than the judex, was not ordi- 
narily a juris, a lawyer by profession and training. 
The prsetorship was not a permanent office, the incum- 
bent held it fox a year, and then gave place to his 
elected successor. It was one stage in the deoursus 
honorum, or course of political advancement ; it was 
the middle step in the ladder, between the quees- 
torsbip and tribuneship below it, and the consulship 
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and censorship above it. Thus, in genera], the prsetor 
was not an elderly lawyer, but a middle-aged politi- 
cian. In matters of delicacy or didiculty he was 
naturally dependent on the advice of the juris- 
consults. They were the experts in law, respected 
and resorted to as such by all concerned in the 
administration of justice, by the prEEtor, the judex, 
the orator or advocate, as well as by private per- 
sons wanted to know their legal rights or the means 
of asserting and securing them. Often, especially 
in earlier times, they were elderly men who, after 
passing through the whole series of political dis- 
tinctions, found an agreeable occupation for their 
advanced years in giving to their fellow-citizens the 
benefit of their knowledge and experience. Oicero, 
in more than one passage, shows us attractive pic- 
tures of Roman statesmen passing a serene, useful, 
and honored old age in such employments, But as 
time went on, and the law became more extended and 
complex, the jurisconsults were usually men who 
devoted their lives to the study and exposition of the 
law ; that is they were professional lawyers and counsel- 
lors. An example of the former class is the elder Oato — 
Oato the Censor — who died at an advanced age in the 
year 149 B. o. ; among his prodigious and multifarious 
activities, he is said to have composed, apparently in his 
later years, several books on law. His son of the same 
name, who died in middle life a few years before the 
father, would be an example of the latter class. He 
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gave hia strength to the law, made it the main business 
of his life, and wrote books upon it more numerous 
than his father’s. 

We have placed the beginning of a scientific law- 
literature at about 100 b. o- There was an earlier 
law-literature, to which these books of the Oatos 
belonged, and were by no means its first produc- 
tions. We hear of a law-book written as early as 
300 B. 0. But for a long time these books of law 
had no claim to a scientific character. They were 
mere collections of forma and rules, without any 
attempt to trace the principles involved in them, 
or to arrange the materials according to a logical 
system. The first jurisconsult who applied a scientific 
method to the treatment of the law was Q. Mucius 
Scaevola, whose old age coincided with the early 
yonth of Cicero. He was, as we have already seen,, 
the earliest writer cited in the Digest ; four pass- 
ages from a book of definitions written by him are 
found in the collection. He was followed by a scholar 
of no less ability and fame, Servius Snlpicins Rnfus, of 
about the same age with Cicero, who praises him in 
high terms as the greatest of all jurists. As an orator 
be was surpassed only by Cicero himself. And now 
the number of jurisconsults who wrote treatises on 
law, begins to be large. It would not be worth while to. 
enumerate here even the more distinguished names in 
the series. It may be curious, however, to notice a 
division into opposing schools or sects which arose 
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among them and continued for nearly two centuries. 
This division commenced in the reign of Augustus, 
with two jurists of sti’ongly-contrasted characters and 
tendencies, Ateius Capito, a warm supporter of the 
imperial despotism, and Antistius Labeo, a man of 
independent spirit and strong leanings toward the 
old republicanism. The schools, however, were named 
from later chiefs, The followers of Oapito were 
usually called Sabinians, from his scholar Mausrious 
Sabinus ; those of Labeo were called Proculians, 
from Julius Proculus, a scholar, not of Labeo him- 
self, but of his follower Nerva, grandfather of the 
Emperor Nerva. It is remarkable that for a aeries 
of generations, from the days of Augustus to those 
of the Antonines, every jurist enrolled himself under 
one flag or the other, and was known as a Sabinian 
or a Proculian. The student followed the juristic 
faith of the master under whom he studied ; if the 
teacher was a Sabinian, all his pupils were Sabi- 
nians, and all their pupils likewise. There may 
have been cases of conversions from one denomina- 
tion to the other, but we hear nothing of them. 
It does not appear that the controversies of the 
two schools were conducted with bitterness of ex- 
asperation ; yet the party lines were drawn with much 
distinctness. The two schools differed on many single 
points of opinion and doctrine. It is remarkable, how- 
ever, that these differences do not appear to depend on 
any general principle, or mode of thought, or method 
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of investigation, ckaraeteristic of either party. Re- 
peated attempts have been made to trace some snch 
general ground of separation. Thus the differences 
have been referred by some to the influence of the 
Stoic or the Epicurean philosophies ; by others, to 
a historical or an unhietorical method in the inter- 
pretation of the old law ; by others, to innovating 
or conservative tendencies ; by others, to a recog- 
nition of reason or of authority as the supreme 
guide. But none of these solutions will explain 
more than a part of the facts. From what we know 
of the personal characters of Labeo and Oapito, 
it is likely enough that the original differences may 
have been of the kind last mentioned — that Oapito 
may have been more inclined to follow established rules 
without thinking or judging for himself ; Labeo 
more disposed to break over established rules, in 
reliance of bis ‘own thinking and judgment. But, 
as the schools passed down from one generation 
to another, new questions and controversies were 
continually added to the old ones ; and if the 
differences had at first a common character, such as 
the one just supposed, this soon ceased to be the case. 
In fact, it was this multiplication of unconnected con- 
troversies that led eventually to the dissolution of the 
schools. Men must arise sooner or later who would 
be unable to agree with either school on all the points 
of distinction, who would recognize the Sabinians as 
right on some, the Prooulians on others, and on others. 
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perhaps, would be inclined to dissent from both, pre- 
ferring some third -view of their own. The jurist 
Oaius, in the time of the Antonines, often speaks 
of himself as a Sabinian ; perhaps he was the last 
who gave himself that name. Certain it is that 
the later jurists included in the Digest — Papiuiau, 
Ulpian, Paul us, and others — do not refer themselves 
to either school, but hold themselves free to exercise 
an independent judgment on all points of legal con- 
tvtwersy. 

A few words now as to the authority attached to 
this juristic literature. We have seen that the juris- 
consults were the great expositors and interpreters of 
the law, and that courts and magistrates, as well as 
private parties, relied on them for legal information 
and counsel. Yet for a long time— through the whole 
period of the republic — their influence was only moral. 
Their counsel was received because they were 
believed to be able, learned, and honest ; but nobody was 
legally bound to receive it. The prmtor and the judex 
might act upon their own opinions of the law against 
the concurrent judgment of the jurisconsults. No 
doubt they did so very rarely, if ever ; but there was 
no law to prevent them from doing so. But under the 
imperial regime there was a change in this respect. 
Augustus gave to certain jurists a privilege called jus 
respondetidi ; they could not only give answers when 
consulted on points of law (that right they had always 
•enjoyed), but their answers were now to have the force 
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of law- The opinion of a jurist thus distinguished, 
when placed in a properly- authenticated form before 
a judex conducting a trial, had all the obligation 
of a statute : if the judge disregarded it, he did 
80 at hia peril. The opinion, of course, had ref- 
erence, nob to the facts of the case — which the judge 
himself had to determine — but to some point of law- 
submitted to the jurisconsult ; and even on this his 
opinion might be neutralized by a conflicting one 
from another person invested with the same jus res- 
pondendi. Where opposite opinions from authorized 
jurisconsults were laid before the court — and we 
may presume that this would seldom fail to be done 
in cases where there was any real doubt — the 
judge was at liberty to make his choice between 
them. The cases submitted to these privileged jurists 
were not always those which had come up in actual 
experience. It appears that fictitious or imaginary 
cases were also presented for their judgment: under 
such and such a possible or conceivable combin- 
ation of circumstances, what would the law require ? 
A recent able lecturer on ancient law, Mr. Maine, 
finds in this fact an explanation of the more thorough 
scientific development which distinguishes the Ro- 
man law from the' English. The English law is 
made up chiefly from the decisions of the judges^ 
as given in the published reports. But the judge 
confines himself as close ly as he can to the facts 
of the case bs^S^T^bi. Statements as to what 
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the law would be, in other cases differing more or 
less from the one in hand, are looted upon with 
disfavour: obiter diota they are called, extra-judicial' 
statements, both of which terms carry with them 
a shade of censure. But the Roman jurisconsult 
was liable to be called upon for his opinion on 
cases differing in every imaginable way from those 
which had occurred in practice, and was thus led 
to take into account and mate provision for a mul- 
titude of relations which the English judge would 
leave untouched because they do not happen to be 
involved in the cases actually presented for his con- 
sideration. 

The authority thus conferred on certain jurists by 
the jus respondendi would naturally extend itself to 
the books of which they were authors. If their writ- 
ten opinions on particular points submitted to their 
judgment had the force of law, there could be no 
reason for giving less weight to their written opinions- 
when embodied in systematic treatises. They were 
not likely to express themselves less carefully or dis- 
tinctly in writing for public or permanent use than im 
writing for immediate and individual occasions. It is 
quite certain that a large part of this juristicditera- 
ture — all that was produced after the time of Augustus 
by jurists invested with the jus respondendi — was- 
recognized at once as having the authority of law. 
Here, also, if different writers equally authoritative- 
were in conflict on any point, as we know them to have- 
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been on very naaay points, the magistrate or judge 
was free to follow his own convictions. The fact 
that these books, or moat of them, had the force of 
law from the time of their production, will serve 
to explain the procedure of Justinian, when he 
gave the largest and highest place in his system to 
a digest of their contents. In English law there 
has been a pretty, decided tendency in the opposite 
direction, a tendency to undervalue the authority 
of systematic writers. Even such works as those 
of Blackstone, Ohitty, Sugden, and others of like 
merit, are, it is said, seldom referred to in the English 
courts. The diota of a third-rate judge are deemed worthy 
of more attention than the carefully-reasoned opinions 
of a learned and thoughtful writer. Even Judge Kent, 
in his “ Commentaries,” speaks of the precise and 
weli-weighed language of the judges on the one hand, 
and the loose espressions of the systematic writers 
on the other, as if this was the usual and natural 
relation. I know it will be said that the decision 
of a judge is the law for his successor, and therefore 
demands attention beyond the measure of its intrinsic 
merit. But in strictness the decision of a judge is 
not law for succeeding cases : it is only evidence 
of the law. It is the testimony of a witness, who 
is presumed to be learned and capable, , explaining 
what the law actually is on the point in question. It 
decides the particular case, but it does not of necessity 
■decide the similar ones that follow it. The succeeding 
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judge may reject tTie testimony of iiis predecessor as- 
erroneous : he may find that the law was not in fact 
what his predecessor declared it to be ; he may there- 
fore override (that is the technical word for it) — he- 
may overrule the prior decision. That judges should 
hesitate to exercise this liberty of varying from a 
previous ruling is natural and proper : it tends to 
diminish those uncertainties of the law which are so 
loudly complained of. Still it may perhaps be doubted 
whether the feeling is not carried too far, so as to 
result sometimes in the establishment of inequitable 
and oppressive rules- The consequences, indeed,, 
would be worse if there were not an escape in practice. 
Such an escape is given in the fact that no two cases 
are altogether alike, so that a judge, who does not 
wish to follow what he regards as an inequitable- 
decision, is generally able to find some distinction 
which will serve as an excuse for doing so. Is it said 
that the Roman system, when it gave to the utter- 
ances of certain jurists the binding authority of law,, 
subjected itself to a danger and difficulty equally 
serious ? I do not deny it ; but the Roman system 
provided a more direct and honest escape by allowing 
those who had the jus respondendi full liberty to 
express opposite opinions, the court being then 
free to choose the one that seemed most reasonable ; 
while the uncertainty that might arise from this 
conflict of opinions could always be removed ; if neces- 
sary, by legislative interposition. 
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Of the juristic literature which we have been con- 
■sidering only a small part has come down to us. It 
is represented mainly by the extracts in Justinian’s 
Digest. But we know that many works, many au- 
thors even, are not represented in that collection. It 
■is probable that many works, especially of the ear- 
lier jurists, had ali’eady disappeared, so that the com- 
pilers of the Digest could not have used them if 
'they had so wished. Of the works which they used, 
it appears from their own statements that they took 
H,bout a twentieth part ; of course, a larger proportion 
from some and a smaller from others, but a twentieth 
of the entire mass. It must be remembered, however, 
that we do not have these extracts in their original 
form. They were subjected to a systematic process of 
alteration, retrenchment, interpolation, to bring them 
into harmony with the condition of the law as it had 
come to be in the time of Justinian, or as he chose to 
make it by his legislation. Outside of the Corpus 
Juris, we have, besides a number of fragments, two 
works of considerable extent, the Sentention (or Sen- 
tenticB Receptee) of Julius Paulus, and the Institutiones 
of Gains The former has come down in the collection 
of Roman law which the Visigothic King Alaric 
■caused to be made for the native inhabitants of hie 
kingdom, the Lex Romana, Visigothorum. It is evi- 
dently the epitome of a much larger work, but appears 
to have undergone little change beyond abridgment. 
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Much more important, however, is the other work, 
the Institutiones of Gains. On this, as we have seen, 
was founded the Institutiones of Justinian, the little 
outline or elementary text-book of law prefixed to 
the Digest. The original work of Gains was until 
recently supposed to have shared in the general 
wreck which has overtaken the body of literature 
to which it belonged. But about fifty years ago it 
was discovered under circumstances so remarkable 
as to deserve a somewhat particular statement. The- 
manuscript which contains it is of the class called 
palimpsest or rescript^— *. e., “ rubbed again,” 
■“ scraped again,” so as to efface the text first writ- 
ten on them and make clear space {carte blanche) for 
a new text ; or rescript, i. e„ “ written over again ” 
with a new text after the first had been cancelled. 
The old world suffered sorely for want of some- 
thing to write on, something abundant, easily pro- 
cured, and inexpensive, such as the later world has 
learned to manufacture from its rags. If the an- 
cients had possessed paper like ours, they would 
hardly have failed to invent printing, which, indeed, 
as it was, they narrowly missed doing. Parchment, 
the best material which they had, was never abund- 
ant, and of course always costly. Hence it was a 
very common practice, especially with the monk- 
ish scribes of the early middle ages, to write 
on parchment that had been written on before. 
If the owner cared little for the old text, or if he 
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had it in some other copy, he would wipe it out 
with a sponge, often scraping the surface to make- 
the ohliteration more complete, and would then write 
the new text in its place. Rescripts have been 
found in which parts of the Bible have thus been 
blotted out to make way for scholastic divinity or 
monkish legends. In many cases the old letters are 
still traceable under the new : in others they can 
be made traceable by applying a solution of nutgalls,. 
or some other chemical reagent, to freshen up the 
ink with which they were written. By such processes 
a good .deal that is valuable has been read out, 
since the beginning of this century, from palimpsest 
manuscripts, especially by Cardinal Mai, the late 
keeper of the Vatican Library. But the recovered 
Institutes of Gaius is perhaps worth all the rest put 
together. The discovery was made by the historian 
Niebuhr. In 1816 he was sent by the Prussian 
Government as minister to Rome; in order to pursue 
there the researches necessary for his Roman History. 
On the way he stopped at several cities to examine 
palimpsest manuscripts preserved in their libraries. 
Among the rest he looked into the Chapter library 
at Verona, spending parts of two days in the place ; 
and there he discovei’ed a palimpsest of consider- 
■ able extent, which a hasty examination showed him 
to contain in its original text the work of some 
Roman jurist. Savigny, to whom he wrote an account 
of his discovery, recognized the work as being the lost 
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Institutes of Gains. The Prussian Government being 
called upon for aid, sent immediately to "Verona two 
men, one eminent as a jurist, the other distinguish- 
ed for his knowledge of ancient manuscripts, who 
spent several months in deciphering the text, and 
made out nearly everything which diligence and 
skill could accomplish. The task was difficult through- 
out and in some parts utterly desperate. About a 
quarter of the parchment had twice gone through 
the process of obliteration and rewriting, so that the 
clearly legible text was the third which had been 
written upon it. It should seem that some old monk, 
wishing to copy certain works of St. Jerome, cast 
his eyes upon this parchment of Gaius, and thought 
it well fitted for his purpose. A book of law, and 
especially obsolete law, would not be of much value 
in his eyes. Having erased the old text by rubbing 
and scraping, he began to copy his St. Jerome, but, 
for some reason unknown to us, gave up his work 
when he had used only a quarter of the writing-material 
thus obtained. The parchment must have fallen 
afterward into the hands of some other person, per- 
haps a brother of the same convent, who also wished 
to make a copy of St. Jerome, but was not satisfied 
with the beginnings of his predecessor. He there- 
fore erased what the latter had written, and used 
the whole, or nearly the whole, parchment for his 
own manuscript. In these processes the leaves were 
arranged without reference to the original order, but 
R. L.— 6 
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only three leaves were wholly lost. When these are 
added to the parts which, after all use of glasses, re- 
agents, and guessing, were found entirely nndecipher- 
able, it appears that about a tenth part of the origi- 
nal work is gone. Tiie nine-tenths that remain have 
thrown great light on the condition of the Roman law 
in its best period, and have given a new impulse to the 
study of its history. It is a noticeable fact that the 
letters of the recovered text show by their forms that 
they must have been written before the time of Jus- 
tinian. It may be doubted indeed whether the work 
was ever copied after Justinian’s legislation had given 
it a new form, and made the old one obsolete aud in- 
valid. 

Let us take up now, for the short remainder of the 
hour, the first period, which I have designated as that 
of the liberalization of the Roman law, extending 
from 450 to 100 B. o. There will be time to glance at 
the Code of the Twelve Tables, the product of the de- 
cemviral legislation, which marks the beginning of this 
period. It will be remembered that the Roman plebs, 
in their long struggle with the patricians for equality 
of rights, had for some time demanded that the laws 
of the state should be reduced to a written form. They 
complained, doubtless with good reason, that the laws, 
being unwritten, could be, and were habitually, so 
manipulated by the patricians, who bad the adminis- 
tration in their hands, as to he grievously unjust and 
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oppressive to the plebeiaes The patricians, after long 
opposition, were forced to yield to the demand. A 
commission of ten persons was appointed in 451 with 
full powers to draw up a written code. The next year 
this Goramission reported ten tables or chapters of 
laws, and added two more in the year following. The 
object proposed was not so much to prepare a new sys- 
tem, as to produce an open and exact statement of the 
one already existing. Changes were indeed called for 
by the plebeians, and some of them were introduced 
into the code ; but these related chiefly to public law, 
to political rights and obligations. It is probable that 
in private law the Twelve Tables did little more than 
give expression to the unwritten usages and rules of 
the preceding times. The stories of persons sent to 
Athens and Sparta, to get the laws of Solon and 
Lycurgus for the use of the decemvirs, are hardly en- 
titled to credit. There is no reason to suppose that 
foreign elements were admitted to any great extent 
into this body of law. The Twelve Tables continued 
to be recognized for many centuries as the fundamental 
law of the Romans ; they did not formally lose this 
character until it was taken from them by the legisla- 
tion of Justinian. The law had become indeed so dif- 
ferent in the time of Cicero or of Gaius, that the 
decemvir Appius and his colleagues would hardly have 
recognized it as their own system ; yet Gaius and 
Cicero regarded the Twelve Tables as the foundation 
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of their law. Among the works of Gains quoted in 
the Digest is a commentary in six books on the Code 
of the Twelve Tables. Cicero tells us that in bis 
youth boys ivere accustomed to commit them to memory, 
but in his later years this practice had gone out 
of use. The copies of them must have been very 
abundant it is much to be regretted that none has 
been preserved to modern times. The quotations from 
the Twelve Tables found in extant works of ancient 
authors are quite numerous : the collected fragments 
number more than a hundred. In general, they are 
very short. Some of them, especially those quoted by 
the grammarians, preserve the antique Latin forms of 
the early republic ; but the most are modernized in 
language. 

The general character of the law-system embodied 
in this code will be a subject of consideration in the 
next lecture. 



LECTURE IV. 

PROGRESS OF THE ROMAW LAW D01UNG THE REPUBLICAN 

PERIOD. 

The early Roman law of the Twelve Tables was simple, but high- 
ly foi'ilial, having many forms of speech and action which were rigo- 
rously insisted on. This formalism is illustrated — 1. In prosecuting 
for a money debt, by sacramentum or judicial wager ; dangers to the 
plaintifiE from overstating or misstating his claim . 2. In bringing an 
action to recover a piece of land, where, over a representative clod, 
the parties asserted their claims of right (vindioatio), and challenged 
each other in a sacTomcnieHi. 3 In buying and s&l]xag res mancipi 
(lands, buildings, slaves, horses, cattle), where a process called 
tmncipaiio or manicipium must take place, with five Roman, citi- 
zens of full age as witnesses, and a sizth as Ulripens (balance- 
holder) 4r In making a valid testament, where the testator had to 
make a format sale of his estate, with all the ceremonies of manci- 
pation, to a so-called familice emptor (purchaser of the estate). Value 
of such forms in authenticating legal transactions, and in making 
the parties sensible of the gravity and the binding force of their 
own acts. 

The Romans from an early period were led to recognize the dis- 
tinction between acts and relations of law which were peculiar to 
themselves, and those which they had lu common with other na- 
tions. To the former they gave the name of jus civile (in its nar- 
rower sense ; not all law that belonged to Roman citizens, but law 
that belonged only to Roman citizens) ; the latter they called jus 
aenttum (law of nations, but very different from our international 
law, to which the Latin jus fetidly, or law of heralds, made some 
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approacli) This distinction gained importance for the Romans, as 
they came more and more into connection with foreigners They 
Saw too that the jns yfniium, being common to all nations had its 
foundation in a conformity to universal reason and justice. And 
they learned to regard such conformity, whore it could he shown 
to exist, as proof that a rule of law belonged to the jtts yeniitm. 

The liberalijiation of the law during the republican period was 
largely a progroaslvn limitation of the j«.<» civile and extension of the 
jus yentium. It was effected to a great extent by the agency of the 
prKJtor, and through tho actions or legal remedies set forth in his 
annual edict. Here, without formally oijposing the old law, he 
often modified or nullified its working. Thus, when there was 
testament suitably authenticated but made without the formalities 
abovementioned, the prmtor allowed the .successor named in it to 
receive the estate, not as Acres (heir) but as honortini possessor 
(actual holder of tho property) with the same practical rights as if 
he was an heir. So, where a person had brought a horse or a house 
without the ceremonies of mancipation, he was only honorum 
poasesor, not dominus (ovrnex), until undisputed possession for 
one or two years had made him owner by usucapion; but in the 
meantime tiia prcetor allowed him to sue and be sued, as if hy 
usucapion he had become owner. 

“We see here the use of legal fictions which are found to an egnal 
or greater extent in English lawTmosCrem ark ably in the fictitious 
collusive procedure of a cominoa recovery, hy which the judges 
nullified a statute \vhioh Parliament had refused to repeal. Such 
cases make it evident that the law-making power, which resides in 
the people, is not always exercised in the way of direct legislation, 
hut to an important extent through the action of the courts. There 
is in every coontry a great deal of law, recognized and enforced, 
which never came from a legislator or a legislature but has grown 
up la the practice of the courts. This law may even run counter 
to the legislative ; but in such cases it does not usually maintain 
a direct opposition; it rather seeks its end by some indirection, 
fiction, or evasion. In this oonntiw it has a moans of attack, more 
open and efiective, in tho power or pronouncing on the constitu- 
tionality of any statute. 

The Prim|tn It, time immediately succ eed- 
ia g the legiBlati iro of th e T.gflLv^TaCTea w as of a very 
8ii aP‘t's ia op^y wuat we should expect 

ts, like complexity of a law-system must depend 

m die complexity of the relations which are to be 
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regulated by it. In a petty republic, having all its 
territory within a day’s march of the capital, among 
a population of primitive life and manners, confined 
to a few branches of industry, and holding little 
intercourse with outside peoples, the law must have 
been very different from the highly-developed sys- 
tem of the later republic, whose dominion extended 
over a large part of the world’s area, and included 
nearly all of the world’s civilization. But you may 
be less prepared to hear that t his simple law of 
th e early Romans was of a very fo rmal character. 
Almost all actions which the law recognizeB*^8*valid, as 
creating rights and obligations among men, ha(^_^ to 
be performed in a certain fixed way, with prescribed 
words and ceremonies ; and a deviation in any parti- 
cular from the established form destroyed the vali- 
dity of whole transaction. Let us look at some 
examples illustrating this marked feature of the early 
Roman law. 

And, first, let us suppose that a man wishes to 
recover a money debt of ten thousand pounds, which 
he claims to be due to him. Under the later law, as 
briefly described in the last lecture, the creditor would 
bring his debtor into the pimtor’s presence ; and the 
prsetor, after hearing the allegations of the twp, parties, 
would make out a formula, or written statement of 
the claim, something in this style : ‘™Tiefc 'Titius be 
judge. If it appear that Numeriua is bound to pay 
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ten thousand pounds to Anlus, then .condemn Nume- 
riuB in the sum of ten thousand pounds ; if not, acquit 
him.” This formula he would then place in the bands 
of Titius, the appointed judge, for investigation and 
decim&n. But in the early period of which we are 
now speaking, in the first centuries of the republic, 
the procedure was quite different. When the parties 
came before the prmtor, the plaintiff set forth his claim 
in these prescribed words : Aio te mihi x millia aeris 
dare oportere (1 affirm that you are bound to pay me 
ten thousand pounds) ; to which the defendant replied 
in similar terms : I^ego me tilt z millia aeris dare 
oportere (I deny that I am bound to pay you ten thou- 
sand pounds). The plaintiff then said : Quando negas, 
te saor amenta quingenario provooo (sincf^^you .denj.jh.e 
claim, I challenge yon in a wager of five hpi^dred 
pounds) ; and the defendant again responded : Quan- 
do ais neuenagas, te Sacramento quingenario provoco (since 
you affirm the claim, and do not deny it, I cl^- 
lenge you in a wager of five hundred pounds). Each 
party then deposited the five hundred pounds, the 
amriunt of the sacramentum, or wager ; or, if it was 
not deposited, gave security for its payment. The 
two parties then summoned each other in terms which 
are not reported by our authorities, but were doubtless 
fixed and constant, to appear on a certain day before 
the standing court of ten judges (the decemviral court) 
to try the issue thus joined between them. You wil l 
observe the very si ngalajL^anfiLghic b is here given to 
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the controversy. It is reducec} to a wag,or, a judicial 
bet. The plaintiff bets five hundred pounds that 
hfs claim is a just one, and the defendant bets five 
hundred pounds that it is not just. And t^^.i(ii3,es- 
tion, as it comes before the decemvkal court, is 
simply this, which of the two parties ought to win 
and which to lose in the wager ? To decide that 
question, they are obliged to determine the justice 
of the claim ; but this, though in reality the main point, 
is in form secondary and subordinate. The formal 
judgment is, that this party or that is winner 
of the bet. If it is the defendant, he receives the 
five hundred pounds staked by his adversary. If 
it is the plaintiff, he receives, besides the five 
hundred staked by defendant, the sum of ten thousand, 
which the court incidentally decides to be due to 
him. 

It is important to notice a very serious danger to 
the plaintiff which was involved in this procedure. 
He has’ '‘’claimed that the defendant owes him ten thou- 
sand pounds, and has staked five hundred pounds on 
the justice of his claim. Suppose, now, that the 
court, on a full examination of "the case, are satisfied 
that the defendant is indebted to the plaintiff, but that 
the amount of the debt is nine thousand nine hundred 
instead of ten thousand pounder ’"’Plainly "the™ court 
must give judgment against the, plaintiff. PHe ques- 
tion for them to decide is, whether he has won~EsT)et 
or lost it.* HTs'bet was that the defendant owed him 
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ten thousand. Now, a man who owes only nine thou- 
sand nine hundred cannot be truly said to owe ten 
thousand. The plaintiff, therefore, has lost his bet, 
and, consequently, his cause. But can he not pay 
the saoramentum which he has forfeited in this suit 
and then bring a new suit for nine thousand nine 
hundred ? No, the law will not allow him this sec- 
ond chance. He has exhausted his right in the suit 
already * decided : he has subjected all his money- 
claims against the defendant to the ordeal of a 
judicial examination ; and the law will not permit 
him to repeat the process. A man is bound to know 
his own rights, and to respect the rights of others. If 
I over-estimate my own rights by demanding what is 
not really due to me ; if I invade my neighbour’s rights 
by suing him for what he does not really owe me ; I 
am justly punished by losing the right which, through 
my exaggeration of it, I have turned into a wrong. 
So, doubtless the old Romans were accustomed to 
reason. Another circumstance may be mentioned 
which illustrates the rigorous formality of this early 
law : In the formal statement of his complaint, it was 
necessary for the plaintiff to take care that he stated 
something which was not only true in itself, hut was 
distinctly recognized in the Twelve Tables as ground 
for an action. Thus we are told by Gaius that a man 
who brought a suit de vitibus sucoisis (for vines cut 
down) against somebody whom he charged with cutting 
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dowa the vines in his yard, was non-suited at the 
outset : he ought to have made it de arboribus succi- 
sis : the Twelve Tables authorized suits de arboribus 
succisis, which would include vines, but said nothing 
as to a suit de vitibus succisis. 

If the objec t, of the plaintiff’s suit was to recover 

a piece of ground, which he claimed as his own, 

the procedure was still more elaborate. The parties 

having come before the prmtor, the plaintittbegan : 
■n ,««w— ^ .■ f."!, f-.* n ,a.. 

jfunaus qui est in a gro qui cSabinus vocatur, eum ego ex 

jure Quiritum me um esse aio : inde ibi ego te ex jure 

manu consertum voco (the piece of ground lying in 

whaj; is called the Sabine land, that piece of ground I 

affirm to be mine by law of the Quirites : for which 

cause I summon you there to join hands in process ot 

ia^_^~T'his joining Hands in legal process refers to a 

joint seizure ortHe same object at the same time by 

both pajties, each declaring himself the owner. The 

defendam^i epiifld , ip .8itnilaE.„..^rm8: Unde tu me ~ex 

jure manu consertum vocasti, inde ibi ego to revoco (as 

you have summoned me to join hands in piocesl 

of law, for the same cause do I again summon you to 

the same place). WherePpon the preetor said : Suis^ 

utrisque super stitihus, prcesentibus, istam viam dioo : 

inite viam (having each one of you his own witnesses 

P^®®6nt, I bid you take your way thither : enter upon 

yoifr way). 'flT would' seem that, in the earlies^limes. 

the parties, on receiving this mandate of the prmtor, 
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actually repaired to tbe disputed ground, and there, 
in the presence of witnesses, solemnly asserted their 
claims of "o wn ership. But, after a time, they "contrived 
to manage matters in a more convenient, though not 
less fonwh, way. By nrevio us con cert, before coming 
to the prmtor, they took a clod, or lump, of earth, fiom 
the disputed ground, of which it was to serve as a re- 
preseutative— somewhat like the brick which the old 
Greek Soholasticus carried about as a specimen of the 
house that i)e wanted to sell. The clod was deposited 
somewhere in the neighbourhood of the tribunal, so 
that, when the inite viam was heard, a few steps suf- 
ficed to reach it ; and presently, at the words redife 
viam (tak e yo ur way back), uttered by the.j pilt&tpr, tbe 
parties returned, bringing tbe representative, .atpd , with 
therfi. The plaintifli then said : Hune ego fundum ex- 
jure Quiritium meum esse aio, secundum suam causam 
sicut dixi ; ecce tibi vindictam imposui (this piece of 
ground I affirm to be mine by law of the Quirites, in 
accordance with its title as I have stated : take notice, 
that I have laid upon it the sign of power). This via- 
dicta, or sign of power, was a rod, or wand, symbol- 
the. o wneLB . BP5F. which, aa-,hn apoke, he laid 
upon „elod. The def endipjyJj^ uttering 

tbe same words, and accompanying them with tbe 
Mtoie significant action. The prfetor now interpoeeH^S"*' 
prevent a seemingly imminent personal collision : dis- 
eedk« amho (stand apart, both of you). The plaintiff 
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obeyed, but, as he did so, addressed the defendarit : 
Poslulo anne dioas qua esa causa vindioaveris (I ask 
whether you can show cause for your assertion of 
power) ; to which the latter replied : Jus peregi siout 
vindiclam hnposui ([ have exercised a legal right in 
laying on, as I did, the sign of power). The plaintiff 
then said : Quando tu injuria vindioavisH' "qiiinge- 
nario le aeris sacramento te provoco (since you have 
made a wrongful claim of , pwD,!^r a h ip, I challenge ypti 
in a wager of five hundred pounds) ; and the defendapt 
rejoined : Similiter ego te (in the same way Ij pbajl^ngp 
you). The parties then, having deposited, or given, 
security, for the live hundred pounds, summoned each 
other to appear, on a fixed day, before the decern viral 
court for the trial of their judicial wager ; the prsetor, 
at the same time, requiring the defendant dare prcedes 
litis el vindioiarum, i. e., to give security that, jif the 
decision should be against him, he" would deliver up 
tlie ground, of which, for the present, he retained pos- 
session, without injury to its value, together with all 
profits which might accrue from it in the meantime. 

We will add one or two other examples of elabo- 
rate ceremonial required by this early Roman law. 
There were certain species of property which could 
not be effectually sold without the observance of a 
formal proceeding called viancipatio. These were 
l^ncls, buildings, slaves, horses, pattle ; that is, real 
estate, and the persons or animals used in cultivating 
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it : tlieae were tiie species of property most used and 
most dealt in by the early Romans, who (as Niebuhr 
says) are to be tlioui'ht of, not as a nation of warriors, 
but a nation of farmers. If a man wished to purchase 
another man’s horse, there must be, present at the 
transaction, besides the buyer, seller, and horse, not 
less than six Roman citizens of full age, five to serve 
as witnesses, while the sixth held a pair of Ijrazen 
scales," and was called lihripens (weigher, weigher in a 
balance). Before this assemblage the buyer, taking 
hold of the animal, said : Huno ego equum e% jure 
Quiritium meum esse aio, isque mihi emptus est hoe aere 
aeneaque libra (this horse I affirm to be mine by law 
o£ the Quirites, and he is purchased by me with this 
piece of brass and brazen balance). He then struck 
the scales with a piece of brass [i. e., a copper coin), 
and handed it to the seller. Of course, this copper 
piece was only a representative, or symbol, of the 
purehase-tnoney, which could be paid at any time, or in 
any way, agreed upon between the parties, though, 
doubtless, in the primitive period, when this usage 
had its origin, the money-piece was actually weighed 
in the scales, and paid over on the spot. The name ‘i 

■ *9, the transaction, 

signifies taking with the ha,nd, and refers to the act of ^ 
the buyer laying hold of the phjept, which he declared 
to be bis purcljsisj property. The .kind3„jojL,pE0perly 
(lands, buildings, slaves, horses, cattle) for which this 
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transactioa was req.uired, were called res mancipi 
(tbinga of mamipium, things subject to mandpium ) : 
all othex’ kinds were called res aec Twanctjot (things not 
8ubjectTo'manci/)htm). IE a man bought a sword, or 
a spade, paid the price, and took the article, he became 
absolute owner, always supposing that the seller really 
owned it beEore him. But not so, if he bought a horse, 
an ox, a slave, a farm : though he had paid the price, 
and received possession, he did not become owner, un- 
less he went through the formal mancipatio. He had 
the thing in boms (among his effects) but he had no 
dominium (or ownership) : in view of the law, the 
seller was still the real dominus (or owner). I hope 
you will bear in mind this practice of mancipatio, and 
its necessity in the transfer of res mancipi, for we shall 
be obliged to refer to them more than once as we 
proceed. 

Again, if a man wished tp make a. will, or testa- 
ment, which should be recognized as valid, he had to 
go through with a ceremony closely resembling the 
one just described. He had to ma]te what was in fornj 
a sale of his estate by mancipation. Five men must be 
present as witnesses, witb a sixth man as libripens (or 
balance-holder), all Roman citizens of full age. Then, 
too, there must be a familicB emplor (i. e., purchaser 
of the estate), corresponding to the buyer in an ordi- 
nary mancipation. But, instead of the words before 
given (this horse, or this ground, I affirm to he mine 
by law of the Quiritea, etc., he used the following 
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form, addressin/j himsolf to the testator ; Familia ■pe- 
cuniaque tua endo mandatelam, tutelam, custodelamgue 
mearrij quo tu jure testamentum, facere possis secun- 
dum legem publicam, hoc acre [ceneaque K&ra] esto 
mihi empta (in so far as you hy public law have the 
right to make a will, let your estate and money be 
brought into rny charge, guardianship, and custody, 
being purchased by me with this piece of brass [and 
brazen balance] ). He then struck the scales with the 
piece of brass, and handed it to the testator ; where- 
upon the testator, holding in his hands the written 
will, said : Hcec ita ut in Jiis tahulis cerisqus scripta 
sunt ita do, ita lego, ita testor, itaque vos Quirifes tes- 
timonium mihi perhibetote (these things, as they stand 
written in these waxen tablets, I so grant, so leave, so 
bequeath, and so do you, Quirites, bear me witness). 
There can be no doubt that, in the primitive time, 
when this mode of making wills had its origin, it was 
intended" and understood as an actual sale. The per- 
son fixed upon as heir was the purchaser, the familim 
f'iie ’ hought^ tne estate, of course, for a mere 
nominal price, and thus" became owner, not immedi- 
ately, but eventually, '’bn 'fhe^ death of the testator. 
His right of ownership, however, was limited hy the 
obligation, assumed in the very act of purchase, to 
fulfil the directions of the testator, as set forth at the 
time iu the tables of the will ; hut afterwards the trans- 
action ceased to have this literal character; it was no 



PROGRESS OP THE ROMAN LAW, ETC. 


89 


longer regarded as an actual sale, conferring on the 
purchaser a title to the estate. It was not necessary, 
then, that the destined heir should serve as familice 
emp/ or ; any other citizen could act this part in the 
performance. Thus the whole ceremony came to be 
only a means for the solemn authentication of a last 
will or testament. If a man made a will without any 
for malities, o r if the formalities used were defective in 
any particular — if there were only four witnesses in- 
stead of five, if any of the witnesses were under age, 
and the like — the ^will had no legal validity. The 
person named in it as heir was not Tieres in' view of 
the law ; even if the estate came into his hands, he 
was only honorum possessor (actual holder of the es- 
tate) ; he bad no dominum (ownersliip) over it, as he 
would have had if, by a properly authenticated will, 
he had been made heres (heir). 


It must not he suT moaed that formalities sunh as 
those now described were wholly useless. T hey sej: 
cure da considerable number of competent witne sses 
for every legal transaction— a point, nf special i.mpnr- 
tance before writing bect^me cnna mnn. They made it 
a matter of some little difficulty for a man to subject 
himself to a legal obligation. The necessity of bring- 
ing so many persons together, and of calling up to 
mind all these precise forms of speech and action, in- 
vested the business with a character of gravity : it 
gave a man time to reflect, and suggested that he 
E. L.— 7 
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ought to reflect, on what he was doing. One must 
have at least a pretty definite intent to lay himself 
under obligation, if he took so much pains to do it 


We are now prepared to appreciate a distinction 
which figures largely in the law-writers of Rome, as it 
is one of much importance in the history of Roman 
law — the distinction be tween rules and usages of law 
which were peculiar t Q^^ems^ve sT'and wliid h 

the Tnad in common with other states and people s- 
The former they called j ns civile (the special law of 
Roman citizens J : the latter, jus gentium (tKe '"'general 
law, recognized and used hy otliCT nations as w’3t*as 
thShselves). By “ law of nations ” we generally un- 
dersland “international law’’; hut the 'L&tin jus gen- 
tium had no such meaning. It can hardry'’'Be sarti 
that the Romans had the idea of international law : if 
in their jus fetiale (or law of heralds, as agents of 
communication between difierent states), they make 
some approach to it, it is only a distant approach. By 


jus gentium they always intend those principles and 
praSdces of law which, are found in all communities, 
or at least in all not utterly barbarous. The term jus 
civile is not used with the same uniformity. It some- 

i r 

times denotes the whole law to which Roman citizens 
are subject, whether peculiar to them or not. But as 
oppiKeS to tbo restricted sen^ 

just law pecmiar to Roman citizens. Thus 

buying and^aetRng with payment of price and transfeT 
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of ownership belong to the jus gentium. But manci- 
pation buying and selling with the formalities implied 
in that terra, belongs to the jus civile. So the making 
of a will, by which a person appoints a successor to 
his estate, belongs to the jw gentium. But the mak- 
ing of a will with five witnesses, libripens, familice 
emptor, etc., belongs to the jus civile. It is easy to 
see how this idea of a jus gentium should have been 
more and more Impressed uppu' the Romans with the 
progress of their state, As their power extended, they 
were brought more into contact with other races and 
n adons. Many Roman citizens were dispersed in alien 
lands and cities : aliens i n s till larger numbers crowded 
into Rome itself, or into other places which had Roman 
citizenship. It became a constantly-growing, neces- 
sity for Roman magistrates to take cognizance p f j pw- 
caaes where one or both parties were aliens, where 
consequently alien law had to be considered. As early 
as the year 24Y b. o., a prcetor pereginus was appointed 
in Rome, to administer law in such disputes. These 
peregrini (or aliens) could neither own anything nor 
do anything ex jure Quiritium (by law of the Quiri- 
tes) ; from th e w hole jus civile, ip the narrow ,,gg]q^e 
of the term, they were necessarily excluded: they 
could not sue nor be sued, they could not sell a horse 
nor buy one, they could not make a will nor take an in- 
heritance, according to the forms which have been de- 
scribed. In administering justice among them in their 
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relations with one another, or between them and 
Roman citizen=i, it was constantly necessary to con- 
sider what was peculiar to the Roman law, and what 
was common to it with other systems. Now these lat- 
ter elements, common to all systems of law, must be 
founded on universal reasons of justice and necessby. 
If the effect is universal, the cause must be so likewise. 
If certain principles and rules are found in the law- 
systems of all nations, it can only be because they 
commend themselves as just and necessary to the rea- 
son of all men. Hence the Romans soon came to 
regard this consonance with universal reason as the 
characteristic, the criterion, of the jus gentium. If the 
question arose whether any principle or rule belonged 
to the jus gentium, they did not think it necessary 
to examine the laws of all nations known to them, to 
see if they could actually find it everywhere. They 
considered whether, on the one hand, it was conven- 
tional and arbitrary, or, on the other, essentially 
reasonable and equitable. They thus identified the 
jus gentium with the jus naturale, that law which 
springs from the universal nature of man and the 
conditions of human life and society, instead of being 
the product of temporary, accidental, and varia- 
ble causes. 

Let me remind you here that when the period ex- 
tending from the Twelve Tables to the commencement 
of a Bcieutifio law-literature was first mentioned, it 
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was said to be marked by the liberalization of tbe 
Roman law. The meaning of this expression will 
now be apparent. In the Roman law as it was con- 
stituted by the Twelve Tables, the jus civile was the 
predominant element : in the Roman law as it was 
found by Q. Mucius Scsevola, about IQO B. G>,.tlie 
gentium was getting to be the predominant element. 
Principles and usages peculiar to the citizens of Rome 
had been falling into the background : principles and 
usages, founded in the nature of things and agreeable 
to the reason of all men, had been rising into greater 
prominence. The system had been throwing off the 
narrowness of its beginnings as the local law of a 
petty state, and assuming a liberal and universal 
character suited to the law of a vast empire. There 
is something remarkable in the frankness with which 
the Romans recognized the defects of their peculiar 
law, and conceded its inferiority to a broader and 
freer system. There is something remarkable also in 
the cautious, conservative manner by which, without 
any direct attack on the old system, they contrived 
to undermine and destroy its validity. The law of 
the Twelve Tables, in the time of Cicero or Gains, 
was in much the same condition as the king or queen 
in England now — greatly venerated in appearance, 
but almost powerless in reality. 

The change of which we are speaking — the liberal- 
ization of the Roman law — was effected chieflyThrough 
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the agency of the prsetor, Tbe custom arose at an 
early period — just how early it is injpossibie to say — 
for the prfetor at the outset of his year of office to put 
fort h . an ato etTrir public state ment, as to the wav in 
which justice would be administered during his qffi - 
cial fermT The prtetor’s edict was not a law or a body 
of laws : it had no pretension to that character : it was 
a body of information, designed especially for the 
benefit of suitorsj of persons wishing to obtain the 
help of the law, showing them by what means and 
under what conditions they could obtain the remedies 

hav e a somewhat uniform nhamptm- ; e ^h prset or 
would. gat, pralLy .follpw in the m aia„.thj^ .track- oJ h is 
pr edecessor , adopting in most points tbe edict of the 
preceding year, only making here and there such 
changes as seemed to him expedient. BuiJicuMaiaJd 
the pvH ^-r yri'i-h hii^ fifl j ct exert any infla aB ee - ft r ' y h ange 
the existing law ? One or two illustrations will serve 
as an answer to the query. We have seen that if a 
will was not executed with tbe precise formalities 
already described, it had by the law of the Twelve 
Tables no validity whatever. But tbe prsetor in his 
edict said: “If by a will made withoSrany formalities, 


but sealed by seven competent witnesses, a person is 
appointed heir, I will give him possession of the es- 
tate after the death of the testator, and will allow him 
to au« and to be sued as if he were an heir.” The 
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praetor does not set himself against the Twelve Tables : 
he does not call the document a valid will : he does 
not give the name lieres to the person designated in 
it : he does not confer on him the hereditas or even 
the ownership of the estate. He only makes him bon, 
norut^ v ossessor fh older of the nronertv') ; yet while 
he denies him the name heres, he gives him in fact the 
powers and rights of an heir. In form, he does not 
break with the old law; but he completely changes its 
practical working. Again, if a man had bought a 
horse and paid for him, without the ceremony of 
mancipation, ha gained under the Twelve Tables no 
right of property, at least not until he had had the 
animal in his possession for an entire year. For in 
such cases even the Twelve Tables allowed an un- 
disputed possession of one year to cure the defective 

title : the man acquired ownership bv wuo^ on^ as it 

was called, by taking and using for a c oniple tfi jear. 
But, before that time ^^S'lUut, the old law gave him no 
protection. Here again the prsetor interposed to aSord 
relief. If, after a shorter tim ^e. aB--Jthrm ~mQj:ilhsJ-the 
s eller attempted to take back the horse, the buyer was 
ass ured, bv tbeprmfoFaedict, that he might sue as if 
Ee"^d become owner by usucapion. He does not re- 
C(}gni2e him as owner (dominus) : that would be con- 
trary to the Twelve Tables. He only treats him as if 
he were owner ; permits him to exercise the rights 
which be would have if be were owners. Here, too, 
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without formal contradiction of the old law, there ia 
an essential change in its practical working. 

£ give these as specimens to show how it was pos- 
>ible for the prmtor to act upon the law, to mitigate 
its harshness, to break down the barriers of iTs^lgx?' 
cluaivenoss, to liberalize it in principle and practice. 
The examples illustrate also the use of legal fictions. 
The person named in the informal will is not an heir, 
but for practical purposes ia feigned or supposed to 
be one, is treated as if he were one. The person 
who bought the horse by an informal purcFasei and 
has had him for only three months, has not acquired 
ownership by that would take a twelve- 

month — bat“ia’^{^at.dd as if he had acquired it . the 
procedure is based on the fiction^ the supposition (ad- 
mitted not to be a fact), that he has become owner. 

It must not be supposed that these processes are 
peculiar to the Homan law. Legal fictions of a much 
grosser kind abound in the procedure of the English 
law. Several of the most common actions (suits at law) 
proceed upon fictions, fictitious allegations of the plain- 
tiff which the defendant is not permitted to dispute. 
Thus, the action of trover and conversion, the action 
of trespass «i et atmis, and above all the action of 
ejectment, where John Doe, a fictitious plaintiff, brings 
a fictitious suit against Richard Roe, a fictitious de- 
fendant. These fictions have oft en served to ra mewe. 
difficulties and inequalities in the working of the 



PEOGRESS OF THE ROMAN LAW, BTC. 


97 


. gxisting la w. A remarkable instance is found in the old 
procedure of a common recovery, as it is called, by 
which the English judges contrived to defeat the op- 
eration of an act of Pailiameiit, the repeal of which 
it had been found impossible to obtain. By a statute 
enacted in the reign of Edward I (1284), the bolder 
of an entailed estate was restrained from alienating it. 
The grant of land which created an entailed estate 
was made to the person named (say William Stiles) 
and the heirs of his body. It was this last expression 
— to William Stiles and the heirs of his body — which 
gave to the estate its peculiar character. And the 
statute just referred to did nothing more than require 
that this language of the grant should be strictly con- 
strued and literally complied with. William Stiles 
then was not at liberty to sell the land so granted or 
to give it away ; he must keep it while he lived, and 
at his death leave it to a child of his, an heir of his 
body. This heir, again, was under similar restrictions ; 
he could not alienate the land ; he must let it pass at 
his death to a child of his, or at any rate to a descend- 
ant of William Stiles. And so on, from one successor 
to another. The estate was confined to actual de- 
scendants of the original grantee, the person who first 
received it as an entailed estate for himself and the 
heirs of his body. If now the issue of William Stiles 
failed, either at his death or after any number of suc- 
cessors, so that there waa no longer a descendant of 
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his who could claim the succession, the entail was then 
extinguished, the estate must revert, fall back into the 
hands of the grantor, the person who created it by his 
gift as an entailed estate, or to his heirs his represent- 
atives living at the time of such reversion. Now, this 
tying up of entailed estates was found to be a serious 
inconvenience — an inconvenience to the holders, who 
for one reason or imother often wanted to sell them ; 
an inconvenience to other people, who often wanted 
to buy them ; au inconvenience especially to creditors, 
who could not use an entailed estate of the debtor as 
a means for obtaining the payment of their claims. 
The Commons, therefore, made repeated efforts to re- 
peal the statute ; but they were always defeated by 
the Lords, who were generally the creators of these en- 
tailed estates, and did not wish to lose the advantage 
of their eventual reversion. The statute continued in 
force for about two hundred years. But, in the reign 
of Edward IV, the judges allowed the introduction 
of a fictitious procedure, a collusive procedure, by 
which the alienation of an entailed estate could be 
effected. 

To describe this procedure, let us suppose that .4 
is the holder of au entailed estate which he wishes to 
sell, and JB is a buyer who wishes to purchase it. B 
now commences a suit (of course a collusive suit) 
against -A, alleging that A has no title to the estate 
which he holds ; that he, B himself, is the person really 
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entitled to it. To defend his title, A brings into the 
court a person whom we will call C, a man of low 
birth and no property, usually the crier of the court,, 
and says that he got the estate from C, that C was the 
grantor of tlie estate, and that when he granted it he 
warranted the title, that is, he engaged to defend it, 
to prove its soundness against anyone who might 
hereafter claim the land as his own. He therefore 
falls back upon C as his warrantor. On being ques- 
tioned by the court, G acknowledges that the state- 
ment is a true one, that he did grant the estate to .4,. 
and did warrant the title, and is therefore under obli- 
gation to maintain it now. But, when called upon 
to do so, he has nothing to say , he allows judgment 
to go against himself by default. Judgment then is 
given in favour of B, sustaining his claim, and author- 
izing him to enter on the land in question, As for A,, 
who is thus unfortunately dispossessed through the de- 
fault of C his warrantor, the court decrees him a com- 
pensation from C in lands of equal value — which, of 
course, he has the legal right to take if he can find 
them. 

It may have occurred to you, in hearing this de- 
scription, to ask how so shallow a trick could be coun- 
tenanced by the highest judges of the land ; or how 
the judges could be permitted to nullify an act of Par- 
liament, a law of the land, by so transparent an eva- 
sion. The most obvious answer would be that the 
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people were too well pleased with the result to be very 
critical as to the means by which it was accomplished. 
If the judges had taken this course to defeat a law 
which was dear to the people, they would certainly 
have roused a storm of indignant opposition. In this 
matter they were doing the will of the people, acting 
as the servants of the people, and hence it was that their 
proceedings were received with general acquiescence, 
and became part of the English law. It may throw 
light on the point, if we inquire what it is that gives 
force to an act of the legislature ; how is it that the 
doings of a few score of men in one or two chambers 
are binding on millions of their fellows. The answer 
given by all republican thinkers, and by many who 
are not republican, is, that it is ultimately the will of 
the people which gives force to an act of the legisla- 
ture ; the people have willed that an assemblage of 
men organized in such and such a way shall make laws 
for the entire community ; or, rather, the people have 
chosen to exercise the law-making power through the 
agency of such an assemblage specially intrusted with 
the work. But the question then presents itself : Does 
a people exercise the law-making power only in this 
way ; or has it other means and agencies for making 
laws? We have already spoken of the English law as 
being to a great extent unwritten, that is, never em- 
bodied in written statutes. Aud there is no nation 
that has not a great deal of this unwritten law. No 



PROGRESS OF THE ROMAN LAW, ETC, 


101 


code was ever so complete as to embrace all the law 
of a people, all that in the courts was recognized and 
enforced as binding. No legislature was ever so ac- 
tive as to make its statutes cover the entire field of 
admitted legal obligation. What is it that gives au- 
thority to all this unwritten (unstatutory, unlegis- 
lative) law ? Many say, it is the tacit consent of the 
legislature the implied or presumed consent of the 
legislature. But a legislature is chosen for positive 
action ; its mere silence carries no binding authority. 
It is the agent of the people for the laws which it 
actually makes, not for the laws which it suffers to be 
made elsewhere. If in all nations a great deal of law 
has sprung up and found recognition in the practice 
of the courts, without the intervention of a legislature, 
this fact alone is enough to prove that a people has 
other means of law-making besides the action of a 
legislative body. It seems to me impossible to frame 
a theory of this subject which shall be in harmony 
with all the facts, unless by recognizing in the courts, 
in judicial practice, a means by which the law-making 
power of a people is to some extent exercised, ft is 
clear that the English people exercised such a power 
through the judges in the instance just given ; and 
that the Roman people exercised such a power through 
the prmtor in cases like those before described. 

It must be observed, however, that this agency of 
the courts never sets itself in direct opposition to a 
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written, statutory law. If it sets aside or does away 
with such a law, it accomplisbes its end by indirect 
means, by fictions or evasions of different kinds. In 
this country it has a peculiar weapon so effective as 
almost to supersede the use of any other. Our 
States, as separate governments and as a united 
government, have written constitutions, which, while 
they subsist, are binding on legislatures as much as 
on courts of law or on private individuals. If a legis- 
lature passes a law which conflicts with the constitu- 
tion, it transcends its powers, and so accomplishes 
nothing. The unconstitutional law is an unlawful 
law, that is, it is no law at all. Nobody has a right 
to make it, and nobody has a right to enforce it. A 
court therefore is, and from the nature df our govern- 
ment must he, authorized to ignore, refuse to recog- 
nize, and thus practically to set aside, any legislative 
act which is inconsistent with the constitution. Now, 
if a constitution is interpreted with some latitude, 
and particularly if the spirit of a constitution is 
regarded as binding not less than the letter, almost 
anything unjust or had may be represented as uncon- 
stitutional. And we find in fact that those who for 
any reason dislike a law, almost always represent it, 
and doubtless generally believe it, to be uncon- 
stitutional. We may presume, therefore, that in cases 
where the English judges or the Roman praetors, 
under the influence of a similar feeling, would have 
defeated a law by fiction or evasion, our American 
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courts would set it aside as unconstitutional. Yet with 
us a popular feeling which is permanent and decided 
enough to operate through the courts would be pretty 
sure to find an easir organ in the legislature : the ob- 
noxious law would be repealed by legislative act. The 
statute law would thus be brought into conformity with 
the settled will and convictions of the people ; and 
there would be no necessity for a conflict, which is 
always undesirable, between the law as enacted by 
the legislature and the law as enforced by the courts. 

In the next lecture we shall take up the system 
of the Roman law, beginning with the doctrine of 
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LAW OF STATUS AND FAMILY RELATIONS. 

TnBEKi’ot.ii division of status (capacity for legal rights : 1. As 

2. As 

were riven or nei'cyrini ■. 3 As to familia : s)X citizens -v/oro sui juris 
(as or a[le n£Jw -is 

(as Jiliifainilids, &uhje£A.ti,a AUte ^lOAigDift l r/a potes fas). In each cas e 
the c hange to a lower position 'tras called demi.)f>i.tin...r.nnij fs (dami- 
nution of the law-person), which was minima when It was only loss 
or c hange of family ; med ici^ loss..-X>Lxiiiasnship ; m axim a, 

loss of personal liberty. 

I. Slaveiiy was referred by Roman jurists to the ,jus gentium, 
but not to the jus naturale. — XJ.sually it began from captivity in 
war ; but by its own nature was hereditary being inherited from 
the mother (gurtns sequiiur eenirem), The rule pateiritst quern 
uniiiiir drmonsfrant was inapplicable to slaves, who could have 
coniuhernium, but no legal mairimonmm. — The slave, might become 
free by the testament of his master, or by census when the master 
had him enrolled on the list of citizens But the usual form of 
manumission was a fictitious suit between .a vindex of the slave, 
claiming him as free man, and the master, who allowed judgment 
to go against himself : a form greatly simplified as time went on 

The slave had no rights recognized by the law, though certain 
laws, (having the nature of police regulations) restrained excessive 
cruelty to slaves. The slave might, however, receive a legacy or an 
obligatory promise, acquiring them for his master. He might even 
enter into contracts binding on his master, as where the master had 
intarusted him with some business, or had given him a peculium to 
manage, or had derived any actual advantage from his contract. 
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The manumitted slave was called hhertinu/s, and liis status was 
in some i-espt'cts inferior to that of the imjemii or freeborn. 

II. Homan CITI/ISNS, besides the rights of the jiss gentium, which 
heionged also to alioc.s, luul those of tlie jus cirile. Cm its narrower 
sense). Tlte.se last were divided into- 1 Those of conniihiuitt, 
pertaining to marriage and its incidents, and 2. Those of conunei-chim 
pertaining to l)usinps.s relations The people of tint Latin cities long 
enjoyed tiie crminirrctinK without the connuhiutn ; and this condition 
(jus Lutii) was afttirward extended to other conimuuitios, who then 
received the hiw-naine of XnWJii. After Caracalhi 1211-217) gave 
citizenshiti to the free people of the provinces, the pereiji-ini were 
either ]ior.sona horn outside the enipiie, or those who had forfeited 
citizenship by some offence ; while the Latini were chiefly freed- 
niou iminurnitted without due regard to legal roiiuiremeuts. 

III. The I'.t'rm.t potestas lasted through the life of the ynder- 
funnlius, and for a long time was almost unlimited. The fatlier w'as 
entitled to the entire service.s and ncgunsitions of the child ; he 
could inflict ou him any punishment, could sell him into a kind of 
slavery called inuncijiium, and had over him even the jits vHce et 
nsria. This, however, did not affect the public rights and duties 
of the son, who could liohl any office civil or military. The pntria 
jmftstas (.like the hushand’.s power over his wife in English law) had 
its root in the seiuse of family unity, the family appearing as one 
in the father, its single representative and p.tec.utive. tinder the 
emperors it begun to bo limited, both as to personal inflictions and 
property rights. From Augustus on, the son could acquire a 
jurttliHiii cftstirnse ; later, a jieculium quasi cuslrense. By Justinian’s 
legislation, what the .son acquired in public service was wholly 
the son’s ; what he acquired with the fathar’.s capital or instruments 
was wholly the father’s ; what lie acquired in any other way was 
the .son's, but .subject to a life-long usufruct of the father, 

A new patria poU-sias might be created by adoptio. ’This wa.s also 
called ((/•/•npiUIo, when applied to a person siti jityis: it then 
reipiiroil tiie expre.‘-s a.“.sent of the people, later that of the emperor. 
'The adoption of a person lUieni juris wms accomplished by a 
fictitious suit, in wliich the natural father forbore to defend his 
right against tlm claim of the adoptive father 'rhe effect on the 
adopted person fat least during the earlier pericid) wa.s to put him. 
in the .Same relations to Ills old family and his new one as if he 
hud been born in the latter. 

'nippalriujiutcstas might he tenninated by a process, called emnn- 
cipatio hwcausn it involved b sale (.which in the case of a .son must be 
thrice repeatod) into the (/itaai-slavery of the iimwiptum and a release 

R, L.— 8 
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frora that conrTitiou. "Both emaucipation anii arloptioa in-volved a 
minima mpitii flpminutio. 

Wp lifivp now rpviewflfl flip liiatory np flip 'Roman 
law, bnfli lipforfi arul nftpv tlip formafion of the norpna 
■Tnri^ OiviliM — hofh in aneienf. anrl in morlern fimea. 
We propppfl In look at. the Tinman law in its Rnbatanoe, 
to nofiee in a bripPantl rapirl anrvpy the learlinji points 
of the svsfpm. the liistorv of which has thna far occn- 
piefl nnr attention. Tn this survey we begin, an the 
TnBtitntpM nr text-books of (rains anrl Justinian rlo, 
■with the Hubiect of stahiK. Rv the status (or stanrling) 
of a person is meant the position that he holds -with 
Te ferehcs' to the rights wbieb are recognized and ma in- 
tainerl by the l aw — in other words, his capacity for the 
exercise* and enjovment of legal rights. This capacity 
the Roman jurists, who had a highly developed doc- 
trine.pt^slatus, represented as depending on three con- 
ditipjis, lihertas (or personal freedom), c mta s (‘or'^citi- 
zenahip), anrl familia (or family relation). Accordingly, 
they distingnisherTthree kinds of status : 1. In res- 
•npp.f to lihertas : all men were free or unfree. As ffTthe 
unfree (the slaves), it can hardly he said that they had 
any status ; they had no rights of their own recog- 
nized by the law, no rig'hts which they could assert or 
vindicate by legal processes. But all freemen did not 
stand on the same footing before the law : some had a 
more advantageous position than others, according as 
they differed. S. In respect to cimtas. All freemen 
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were citizens or non-citizens. The rights which per- 
taineriTio te'Bli^'pietS'Prfal 'fi-eerlom belonged alike to citi- 
zens and aliens. But there were other rights, belong- 
ing to the in its narrower sense, as explained 

in the last lecture, which were open to citizens only, 
while aliens living under the jus gentium (or common 
law of all nations) were excluded from them. But 
even among Homan citizens, there was a wide differ- 
ence in capacity for legal rights, according as they 
differed, 3. hi respect to familia. All citizens were 
either sui juris (men o?"*tBeir own right), acdug for 
themselves independent of family control, or alieni- 
juris (subject to another man’s right;, subject to the 
control of one who stood as head of the family. Both 
enjoyed alike the rights of freemen and of citizens ; 
but there was a great difference between those who 
■were sub_£atria j)o^estafe (under the power of a father) 
and those who either had no father living, or had been 
emancipated from his power. The former were filU- 
familias, children of a family and dependent in their 
property relations on the head of the family, the pater- 
familias ; while the latter were themselves patresfa- 
milias or heads of families. A man in this position 
was a paterfamilias in the law-sense of the term, 
though he had neither wife nor children, though his 
family consisted of himself alone ; as, on tlie other 
hand, a man with a wife and ten children was only a 
fliusfamilias, if he was subject to the family control 
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of a living fatlier. You will have observed that, in 
this threefold division of status, the highest class iii 
each division includes all classes of the division follow- 
ing it. The first division is into Uberi a nd servi (free 
people Md slaves) ; in the second, the .liberi are^^iih 
vided into oives and peregrini (citizens and aliens) ; in 
the third, the cives are divided into homines svi junjt 
and homines alieni juris (independent and dependent 
persons). If a man lost the position of advantage 
which belonged to him in any of these divisions, he was 
said to sufter a capitis deminutio (a dimitjutiou of the 
caput ) , a phrase of frequent use and great importance 
in the Unman law. The word caput in this phrase 
denotes the law-person, the person as invested with all 
legal rights and powers which belong to him. If the 
change of status was only a change of familj jeiator!, 
tho^eminutio capitis was comparatively small ; it was 

.ii^iiw* I ' ' ^~'i 1 1 ,|||,^ Ilia i'_( ii^* 

the minima apitis deminutio ; the subject of it still 
retained the rights of a freeman and a citizen. If the 
change of status involved a loss of citizenship, this 
was a much more serious privation ; yet it was^,not the 
woisrwTiTcETmm'cjftii^^ he still retained the 

rights of a freeman. Hence the loss of citizenship 
was designated as media,, _ capitis deminutio. But a 
change of status in which a man lo^ _hia pefsopgl 
liberty was'IIie greatest and sorest of all ; it was 
the"" ma^tmd ca pitis deminuHp : his legal personality 
was swept away : no rights, no status remained t& 
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him. The loss of freedom then is the max, cap. 
•dem , ; the loss of citizenship, the media cap. dem. ; 
and the loss or change of family relation, the minima 
cap. dem.) 

Rut we niuat attend more particularly to these 
three kinds of status ; and first, to that in which free- 
men are distintruislied from slaves. The condition of 
freedom requires no special explanations. But some- 
thing must be said about slavery as it existed under 
the Roman law. The subject, happily, is not so in- 
teresting for us now as it was a few years ago, when 
a system of slavery much resembling that of the 
Romans covered more than halt the area of the United 
States, and seemed likely to extend its power over the 
West India Islands, over Mexico and central America, 
and perhaps even beyond the Isthmus. Yet an insti- 
tution which cast so terrible a shadow over our 
recent past, and still so strongly aSects the present of 
our country, can be no matter of indifference to us : 
it lends an interest, more than the merely historical or 
■anticpiarian to the similar institution of the Romans. 
The Uommi jurists recognized slavery as belonging to 
the jus gentium, for they found it among all nations 
of which they had any knowledge. But they did not 
in this case, as in most others, identify the yantiwm 

licit 
th6_ 

creature of force and not of right, that it had no found- 


with the jus naturale. They ackn owledj 
terms that slavery, was an 'arlliit.rarv i 
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ation ia reason ancl equity, anrl therefore formed 
no parT”'°or~niT'7“**''”“^^^ hold that 

a anperlority of birth or race, of intelligence or 
civilisation, gave any right, gave anything hnt the 
mere actual power, to deprive the inferior of what they 
regarded an bin natural condition of freedom, As for 
the idea that slavery wan a real advantage to the 
enslaved, something which tliey ought to accept with 
gratitude and dread to lose, it seems never to have 
occurred to any fioman jurist. Perhaps masters 
then were ditfeient from the patient and placable 
patriarchs of recent times. 

How did slavery arise ? As o£ sla- 

very, where it was not an inherited condition, it was 
moat freqnentlv t.lifi , re-s.ult, of .w ar. According tO the 
ancient tfleory of war, the jeaptor in his treatment of 
the captive w.is not bound by any rule of right : the 
^I^a tiom hetw^|i the ii^^s^as oiie^of m ere force^ijjf^^ts* 
force'*wasusetltoTa^ his Tit^ the captive could not 
complain of a rigor which in the opposite case he 
might himself have exercised. If be received life even 
under the conditions of slavery, it was more than he 
was entitled to claim. But Roman citizens made 
prisoners by their fellow-citizens in civil war, were not 
reduced to slavery ; this treatment was reservedror 
alien enemies. It was a natural consequence of the 
theory of slavery .tRaf. the copditiou afagiild be her edi 
tar^- If the slave exists only for the master, if all 
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products of natural powera or activities belonging to 
the slave are the absolute property of the master, the 
master’s riglit of ownership must extend to the child- 
ren of the slave, the fruit of his body- Inherited 
slavery was maternal inheritance. The famous maxim 
pnrfn^' serjuilvr venlrem (the child follows the mother’s 
condition), of which we used to bear so much, was a 
maxim of the Roman law. The child of a female 
slave had no fatlier recognizable by the law, any 
more than the child of a public prostitute. For the 
other law-maxim pater est quern nupixw demonslrant 
(he is father whom a lawful marriage points out as 
such; that is, the mother’s lawful husband is the 
presumed father of her child) — this maxim could 
have no application to the slave. No such thing as 
marriage among slaves was, or could be, recognized 
by the law. As slaves were wholly subject to the 
disposal of their masters, no unions having the charac- 
ter of permanence or sacreduess could exist among 
them : such a union, if it existed, would abridge the 
master’s power of absolute control. Among slaves 
there could only be contubernium, cohahitatiou of the 
sexes for a longer or shorter time, but no legal matri- 
monium, 

IJow couhl slavery he terminated ? There were 
different mode.s.,.Qfuw:‘ftn mission, as by c ensus, when 
the master caused his slave to be enrolled as"*artreeTna'B 
on the list of citTzens' marie out by the censors ; and by 
lostam^m^wlien the master in his will gave direc- 
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tions binding nn liis heir that the slave should be made 
free. “ But the m ost common 

#?ave o coasion to the uamj.j i^j ninuffii^n , ^ 

its origin at least, a 
plai ivtijf,h UJAiauaiil..wag.jL^^ 
tained the- cause of a.e slave s, assetiiJXg-duAu^^ 
right ■aTTtwinatTTlie'^ called the vmd^ of the 
slaveTlhr TiTaster hitnself waa_.tbe_ d,^|^daDf. The 
proceedings were much like those described in the last 
lecture, as used under the earlier law when the plain- 
tiff claimed for his own a horse or other piece of pro- 
perty which was in possession of the defendant. JJiS... 
T^ariie s having appeared at tbe tribira al 
the w WAr laid a rod on tbe head of_ Jh a~Blaaa» 
instead of saying, “This man is W by law of the 
Quirites,” li e said in forinaLtejnii8j_ “ This^_^_caan„j^„£21^|? 
by 

a real suit would :iiave said, “ This man is mine y 
law of the Quirites,” pronounced the words, *' 
hominem liherum volo " (I wisl ;! — 

thf, same time seizing th e ja^u-S th ul i rt g, . lu , iJX.j ;n u ftd 

id8eJojhs,ja^^ 

missio (senilin^ilXmJ^ii^^ The prtetor, of course, 
as the defendant had failed to maintain his right, must 
give judgment in favour of the plaintiff, that is, m 
favour of freedom. The proceedings were afterward 
made more and more informal. First, the prmtor’a lictor 
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took the place of the mndex ; then the lictor was 
dispensed with ; and, finally, it was enough for the 
master to come with bis slave before the preetor whe- 
ther ho could find him, at his private house, or even in 
the street, and the prmtor having heard the master’s 
wish would declare the slave a fieeman. The power 
of the master to manumit his slaves was originally 
unlimited ; but in the times of the empire it was 
restricted by several laws founded on political or 
economical leasons ; yet the manumission of a slave 
was not always invalid when inconsistent with these 
laws in some instances the only effect was to make 
his condition as a freeman less advantageous than it 
would otherwise have been. 

What wa.i the working of slavery on the legal rights 
of the iierson enslaved ? It was, as we have already 
seen, to destroy them altogether. Practically it re- 
duced him to a chattel, the property~or’’’Eir"ownerr 
subject like a horse or a dog to his master’s absolute 
will and disposal. It used often to be said, by apo- 
logists for Aiiiericati slavery, that it did not divest 
the slave of personality or lednce him to a chattel : it 
only gave the master a title to all the labour of the slave 
and of his offspring : this title it was, and not the 
man himself which could be disposed of as property. 
No doubt, the Southern laws recognised . tbo .V^Q'ral per- 
sonality of the slave, for they punished him for his 
criihes. But we are speaking of legal personality, 
personality invested with legal rights, which can be &a- 
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serted and niaiptajnpd by process of law. No such 
peraouality was allowed to the slave, either by Roman 
or American law. It is no answer to say that the mas- 


ter was restrained by law from extroine maltreatment 
of his slave, There were such laws among the 
Romans and in our Southern States ; but they were 
police regulations, designed to secure the community 
frorpT^TRe^aiTg^^ of a servile insurrection or from 
brutalizing exhibitions of cruelty : they no more recog- 
nized Rgal rights in the object protected, than do 
similar regulations for the prevention of cruelty to aui- 
inala. It is furth er true th at, among the Romans, the 

^ I— !■ , I... r „ I * 

slave was alLnweil iu-em -tain nj^ enev in legal tran sac- 
tio ns ; but it was only as his maater’s instrume nt. He 
. iS^d take a legacy which some one had bequeathed 
to bira ; but he acquired it for his master, not for 
himself. He could cuter into a contract_^^y which 
the other party w'as bound to give nr to do something ; 
but the obligg porf was tn givft it to, or do it for, tlie 
mjiatfr. In certain cases he conkf even enter into a 
^^utract by wliich his master was bound to give 
something to, or do something for, the other 
party. Thus, if his master had expressly author- 
ized him to conclude a certain contract, he could 


always do so with binding force. If his master 
had a trading-vessel and appointed him supercargo, 
Ilia contracts made in that capacity were binding 
on the master. If his master, having any busi- 
ness to be carried on) gave him the charge of it, 
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Ilia contraota made in carrying on that business 
were binding on the master. T he ma8.tfl r.^TCas 
always bouinl by_a pontract of .the slave, in so far 
as he had reaperl an actual advantag e from it. It 
was not nncommon for a master to put into the 
hands of his slave a certain amount of capital 
(called a j}ecul iwn), which the latter was to use in 
his own way and make what he could from it : in 
that case the master, who, if there were any profits, 
harl the legal title to them, was also liable for any 
debts that might be incurred, but only to the extent 
of the ■pecuUum which he himself had advanced : he 
was considered as having authorized his slave to 
hazard that amount of capital, to incur that amount 
of indebtedness, but nothing more. 

We have thus glanced at some prominent points 
in the legal condition of the Roman slave. It ought 
to be added that, am oiig....freem en. a distinction jiaB 
made between the ^or freeborn, and the h'&er- 

t ini or horn slaves who, had been made fi j- po hv .mnnn - 
missi on. The liheriinu^ freedmanj mis subject 

to varioHs political disabilities ; he was ah30,.,l3CM,Wwi»by 
special private obligations to the person and fatnily 
of the nuKwnussor or (as he was also called) patronus ; 
so that his position was in a marked degrep, iplpicior 
to that of the incjem^s or icpaborn person. 

We pass on to the sec ond species of status, tha t in 
whicti'^frecinen are clistinguialied as oii'es or per egrini 
(citizens or aliens). The difference in public ot poTftl^ 
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cal right'? between citizens atil aliens was very import- 
ant in the times o£ the republic, but became insignifi- 
cant under the etnpire. It is a matter of public law, 
and therefore does not concern us here ; what we have 
to consider is tho difference between tbe two classes 
in respect to private law The general distinction has 
been already stated : tho perajrini or aliens^ bad only 
the rights which belonged to the jus gentium, the 
rights which aie recognized and maintained in the 
laws of all nations. t’hey were debarred from all 
rights which were peculiar to the jus civile, in its 
restricted sense, those rigitts which in form or charac- 
ter were distinctively Roman. These latter rights 
the Roman jtirista were accustorned to group under 
the two heads of oonnubium and commernium. The 
word connuhiimx _denot es properly the right to int er- 
ma rry with Rornan cilizens ; and hence to contract a 
Roman marriage, according to the peculiar forms 
and vvitu tlie peculiar incidents and effects of mar- 
riage between Roman citizens. Chief among these 
incidents or effiects was the palria potestas, of life- 
long ontrol of tire father over his children, which, 
as we shall soon see, was among the most remarkable 
.peculiarities of the Roman system. In general, the 
oonnubium eipbcaces the peculiar rights of Roman 
citiKens, 80 tar as jpertam to fatnuy rela- 

tion's." ' TR'F'iSoinmerci'Mtn, on the otfior . hand, emhbp®^ 
ainKose which, pertain to business relations : thus 
the*~ri^T)t’ ' lb sue in cases where the plaintiff had 
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to claim something as ia ex^ jure Quixitium, the right 
to buy or sell with mancipation (as described in the 
last lecture) , the right to engage in certain other con- 
tracts of peculiar form, the right to make a valid 
Roman will, to appoint an heir, to be appointed heir 
in the will of another, and even to act as witness to 
a will. There was a practical reason for making this 
twofold classification of rights, into those of connubiam 
and those of commercium, because they were often 
separated in fact. While the citizen enjoyed both 
kinds alike, and the alien in general wrs excluded from 
botli alike, there was a f.ivouied class of aliens who bad 
received one of then'i without receiving the other, who, 
thougli excluded from the oonnuOkim, were perrnitted 
to enjoy the conimereiam. These priy^lej'^d. „9'Uens, 
who had flie oommerdum without the uomitUum, 
we ie'call^ Latins (Latini) ; their condition befoie the 
law was called Latinity {Latinitas, or jui> Latii) The 
name arose from the fact that for a long ttm'e' hhe peo- 
ple of the Latin cities and the Latin colonies held this 
poritioii with reference to the Romans. At the close 
of the Social War, 90 b. a , the Latins, properly so 
called, weie admitted to full citizenship; but the jus 
Latii, as it was named, tlie privileges which the Latins 
had enjoyed over other aliens, weie conferred about the 
same time on the Italians north of the Po (the Trans- 
padam), and were afterward extended as a favour to 
particular communities in the provinces. The communi- 
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ties thus favfiured were ^called Latini^ the word being 
used as a law-term without reference to tiie place 
or race of lliose who bore it. So, wlien Vespasian 
bestowed the ju,-! /iadi on the whole prindnoe of Spain, 
the Spaniards became Latiris in tliis UvSe of the term. 
After the time of the Phnporor Caracalla, who bestowed 
Ih)inari eifizeiiRhip on all the provinces, a little more 
than two centuries after Christ, the names both of La- 
tiui and perer/rini had a greatly .restricted application. 
The name pemjrini thenceforth denoted chiefly per- 
sons born out.side the limits of the Roman Empire, but 
included also those who having once been citizens had 
in one way or another, usually as a punishment fcj 
some offence, lost their right of citizenship. The name 
Latina was from this time forward nearly confined to 
certain classes of freediuen — those, namely, who had 
been manumitted without the proper formalities or in 
disregard of some legal requirement. The great ex- 
tension of Roman citizenship made by Caracalla has 
often been spoken of by historians in slighting terms, 
as if Roman citizenship had then ceased to have any 
real value. But this is because they have thought 
only of the suffrage, or other forms of public activity, 
and have failed to consider the private-law incidents 
of citizenship. The disabilities and disadvantages of 
the jjare^nnus at private law must have been felt by 
him eonstantly and in a great variety of ways. There 
can be little question that Caracalla, worthless as he 
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waft, a proflietate and a fratricide, was blsaaed as a 
benefactor by millions of bis subjects, whom he bad 
relieved from the continual and vexatious burdens of 
their alien condition. 

We come now to the third species of status, that 
in which citizens are distinguished as sui juris pr alieni 
juris (the former independent of family control, 
the latter dependent upon it). The former were patres- 
/amiVias, or heads of families, a name which included 
even the cases where the man himself constituted the 
whole family. The latter were filnfamilias, depend- 
ent members of a family, subject to the patria potestas 
paternal power) of its head. This power of the father 
continued ordinarily to the close of his life, and in- 
chiderl not only liis own children, but also the children 
of his sons, and those of his sons’ sons, if any such 
were Horn during his lifetime. It did not, however, 
include the children of a daughter : these belonged to 
a different family, the family of their own father, and 
were subject to his power. Originally and for a long 
time the paina potestas had a terribly despotic char- 
acter. Not only was the father entitled to all the ser- 
vice and all the acquisitions of his child, as much as 
to those of a slave, but he had the same absolute con 
trol over his person. He could inflict, ppop Mm. any 
punisbrnent however severe. "“He could sell him with, the 
same formalities of mancipation which were used in 
selling a slave. The child thus sold was reduced to 
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^culiar status called ^ mancipium, ^ ) ana]Qgous to slavery, 
hut distiri^^uislied from it by solne differences, the pre- 
cise natuie of which is unknown to ns. More than 
this, the father had the jus vitw et necis, the rigiit re- 
cognized by law to take the life of his child. Even at 
the close of the republic, the lex Fompeia de parrici- 
diis, a comprehensive statute on the muider of rela- 
tives by relatives, was silent as to tlie killing of a child 
by his father. Such killing was not a murder; it was 
not a Clime ; it was tlie exercise of a legal right, re- 
garded as helniiging to the father. Consider now that 
the pafria polesias had this character and extent down 
to the Christian era : that, in general, every citizen of 
the republic who bad a living father was in this condi- 
tion, unable to hold . property, unable, to acquire any- 
thing for himself, wholly dependent on his father in 
property and person, liable to be cbastisgfi„,.,to be sobl 
into a kin^of glavety, to be put to death without help 
or vindication from the law. It was ni) uncommon thing 
for men to have pai-sed through every grade in the 
public service, to have been tribunes and prtetors and 
consuls, to have reached an honoured old age, without 
ever having owned or been able to own a pennyworth 
of property 1 It must doubtless have happeired at times 
that the son as imperator in war exercised command 
over a father on whom he was absolutely dependent 
for his daily sustenance. It is remarkable that the 
son’s positim* as a citizen was not in the least afiected 
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byh is subjection to this despotic control ; in all bis 
relations to the state, in all bia political rights and 
powers, the filiwfamilias stood on the same footing 
with the ‘paterfamilias. The legal relation between 
them was one of private, and not of public law. 

You may naturally inquire, how it was possible 
for the Romans, with their clear practical sense and 
their strong feeling for equity, to invest the pater- 
familias with such extensive and dangerous powers. 
There can be little doubt, I think, as to the answer. 
The reason which caused the Romans to accept and 
uphold the patria patestas. to maintain it with singu- 
lar tenacity against the influence of 5ther systems 
with which they came in contact, must have been 
the profcmnd impression of family unity, the convic- 
tion that every family was, and of right ought to be, 
one body, with one will and one executive. The 
paterfamilias was not regarded as separate from the 
other members of the family, as having rights or 
powers against them ; he was regarded as the repre- 
sentative of the family, as the embodiment of its 
interest and the organ of its activity Even in his 
chastisements he was supposed to be acting for the 
common good. It was precisely the sound sense of 
the Romans and their feeling of equity tliat sustained 
the patria patestas ; because they furnished the best 
guarantee that the potestas would be sensibly and 
equitably used. If it had been generally abused, it 
R. L.— 9 
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must have been soon discarded. As for an occasional 
abuse, the Romans doubtless thought it better to 
endure such than to incur the risk of disturbing what 
they regarded as the natural and normal relations 
of tlie family. The English common law, if it has 
not given to the father such power over his children, 
has given to the husband a power not much less oyer 
his wife, a power founded on the similar idea of a 
natural normal unity of the married pair. It has been 
presumed that such power, though always liable to 
abuse, would in fact seldom be abused, that conjugal 
affection would cause the husband to use it justly 
and kindly, or if this motive should be insufficient, 
that other motives — such ae a perception that their 
interests wefe really one, or the wish to escape domes- 
tic discord, or the salutary fear of public opinion 
— would be eifectual with him, And if, in spite of 
all these influences, he should occasionally abuse his 
power, the evil thus done has seemed less formidable 
than the evil likely to arise if the proper relations of 
marrieil life were disturbed by a general abolition of 
this power. I do not say that the old English judged 
wisely in relation to ’husbands and wives, or that the 
old Bomans judged wisely in relation to fathers and 
children. My object is simply to show you the real 
fundamental reasons of the law in both cases, to 
point out their essential analogy, and to let you see 
that this power of the husb and or father is not, as 
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many assume, the product of arbitrary or despotic 
tendencies, but has sprung from a high conception of 
thejamily, as indi visibly and indissolubly one. 

Blit in the period of the Roman Empire, this ab- 
eolufe” power of the fatTier was iimdecl by various" 
restrictions : perhaps they were rendered necessary 
by the growing corruption of the times. The jus^ 
vitae et. necis could only be exercised with the con- 
currence of the government; and the same was true 
of all bodily inflictions that went beyond the measure 
of ordinary chastisement. The selling of a child 
remained in use only as a form in certain legal trans- 
actions. We are told that a creditor who knowingly 
received a child in pledge for a debt due from the 
father was visited with severe punishment. At the 
same time a right to hold property of his own began 
to be conceded to the fiUus/amilias in certain excep- 
tional cases. The first exception of this kind seems 
to have been made in the time of Augustus, and was 
intended as a favour to the soldiers. All that a Jilius- 
Jamilias acquired as a soldier of the army, the pay 
he earned, the equipments he received, the share of 
plunder allotted to him, and the like, he was allowed 
to acquire for himself with full right of ownetship, 
as if he were a paterfamilias. This kind of property 
was called peotdium eastrense [peculium, the peculiar, 
separate propei'ty of the son, and eastrense, belonging 
to the camp, from its military origin). The next 
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Step was taken two or 




ree centuries later, and con- 
made in the /^Tvil service^ 


mm 


v^ciUtum quasi 


and ^ivin^ thpjii the name Qi_r)^ciuium qua p 
tdstrense (a pecuUum analogous to the military one). 
Afterward it was enacted that, if a mother died 
witiioiit a will, her property should go to her children 
and should become their property, though the father 
was to have the enjoyment of it duripg his life. 
And, finally, Justinian put many other acquisitions 
on the same footing as property inherited from a 
mother. The principle laid down by Justinian were 
these : 1. What the son acq_uired in the civil or 
military service of the state belonged wholly to the 
som 2. What the son acquired by means of ca-pital or 
instruments furnished by the father belonged wholly 
to the father. 3. What the son acquired in any other 
way 'tMn* the two now mentioned belonged indeed 
to the,,6Qn, but the father had the right to use and 
enjoy it during his life. You will easily see that 
these changes did not very greatly affect the property 
•relations of a son under the father’s power. Aside 
from acquisitions made in public service, civil or 


military (which, of course, would fall to comparatively 
few), all other acquisitions of tlie son came into the 
hands of the father, either as bis property or for his 
life-long use and enjoyment. Snob tenacity of life 
had this institute of law, which the Roman justly 
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regarded as the most peculiar feature iu their system. 

The subjec tion of a p erson to a fath p'‘’« 
which usually began with the birtP of the subject per- 
son, migh t also be brough t about by processes of law , 
called jidopti dn and (]^rro(iatjo n. When a person whoj 
was sui juris placed liimself under the patria potestas 
of another, the process was called arrogation. Jp. eai^ 
lier tim^ it took place before an assembly of the peo- 
ple : afterward it was eilectefl by a written order of the 
emperor. As all property of the arrogated person be- 
came at once the property of his new father, the latter 
was required to show, in a previous examination, that 
he was npt influence d b y sinister mot ives, and to give 
security that he would not abuse the power he was ac- 
quiring. When, on the other hand, a person already 
under a father’s powef was transferred tothejo«^ria 

potestas pr, 'anothe r, the., process was called adoption, 

though this term was also used in a wirier sense, so as 
to include arrogation. Adoption in the narrower sense 
required only the assent of the two fathers, the nat ural 
and thq -adoptive father- The proceedings took place 
before the prtetor, and ended in a collusive suit. The 
adoptive father as plaintiff claimed the child as his under 
the law of the Quirities ; the natural father, instead of 
resisting the claim, acquiesced in it ; and it was of 
course sustained by the prretor’s judgment. The 
effect on the adopted person was to sever all legal ties 
which bound him to his original family. He was not 
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only released from the former patria potestas, but he 
lost all rights of inheritance which before belonged to 
him. By the law he was regarded and treated exactly 
aa if he had always been a member of the family into 
which he had come by adoption The piatria potestas 
was BO moinentous a thing, it affected so long and so 
deeply the interests of the person subject to it, that 
adoption, the creation of a new patria potestas, could 
not fail to be an important institute of Roman law. In 
English law it is quite the contraiy. Indeed, it can 
hardly be called an institute of English law. If a man 
undertakes to rear a child not his own, the law will 
hold him to his undertaking : it will compel him while 
he keeps the child to make decent provision for his 
wants ; this is the sum and substance of what we have 
on this head. 

But if the patria potestas could be created, it 
could also be terminated, by an artificial process The 
process, however, illustrates very strikingly the feeling 
of the Romans as to the patria potestas, showing how 
deeply founded they held it to be in the natural rela- 
tion of father and son. The father could by a 
simple act of bis own will release the son from his porw-. 
trol. For tins purpose he must sell him out of his own 
hands into that state of mancipium or qualified sla- 
very of which we have spoken. Even then the father’s 
power was not destooyed : it was suspended during the 
existence of the mancipium; but if the mancipium 
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ceased, if the son was set free by the person who held 
him in that condition, the father’s right revived. If 
he sold him again into the same state, and he was 
again set free from it, the father’s right revived again. 
It jvas not until he had sold him three times over, that 
he used up his right of control beyond tlie possibility 
of a revival. This, then, was the form by which the 
sou was liberated from the patria potestas. He was 
sold by the father to a friend, who at once manumitted 
him. He was then sold a second time, and a 
second time manumitted. But, when he was sold the 
third time, it was with a pledge that the buyer, in- 
stead of manumitting him, should sell him back to the 
father; and the father finished the ceremony by ma- 
numitting him, as he was now able to do, the pafria 
potestas having been extinguished by the thrice-repeat- 
ed sale. This process was ca.\\ed emancipatio, because 
it was^jimaricipio^'Jrdm. the formal condition of man- 
cipium, that the son passed into his final condition of 
a man sui juris. 

The changes here described — ad optio n, arro^ation, 
emancipation — all involve a demirpnUa • -eapUis, the 
minima capitis deminutio. This seems only natural in 
the case of arrogation, for there a person who before 
was his own master puts himself under the absolute 
coutrol of another person. But it does not seem 
80 clear in the case of adoption, where a man simply 
passes from the control of one person to the similar 
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control of another. And as to emancipation, where 
a man escapes from the control of another and becomes 
his own master, we might expect that this would he 
regarded ' as an amplificatio capitis rather than a de- 
mmutio. It must be obaeiwed, however, that by 
adoption and by emancipation a man lost all rights 
which belonged to him as a member of hia original 
family, especially his right of inheritance as a member 
of that family. And it was doubtless this loss of 
previously-existing rights that led the Roma;n jurists 
to regard every change of family as a capitis demi- 
nutio. It should seem, too, that emancipation was 
looked upon with some disfavour by the Romans, that 
it was not regarded as generally desirable, and was 
not generally practised. There was a stigma in 
the very form ; the emancipated person must fall 
three times into the quasi-slavery of the mancipium 
before he could be free from the father’s power. 

In the next lecture we shall finish the law of 
family relations, discussing the agnate family, the law 
of marriage, and the law of guardianship. 



LECTURE VI. 

LAW OP FAMILY RELATIONS — (continued). 

The aosate FAiiiiiV consisted of such, cognates (blood-relations) 
as could trace their lineage through male.s alone (father, grand- 
father, etc.) up to a common male ancestor, "whose family-name they 
all bora, and to vrhoHQ patriapatestas they would liave been subject 
had he lived to their time. But persons brought into a family by 
adoption became agnates ; and those "who passed out of it either 
by adoption or emancipation, ceased to be agnates (though still 
cognates). By the earlier latv intestate inheritance rvas confined 
to the agnate family. Gradually, however, cognates who were not 
agnates (emancipated persons, mothers under the freer marriage, 
etc.) were admitted to certain rights of inheritance. And finally 
in Novel 118, Justinian set up cognation, in place of agnation, as 
the basis of Intestate inheritance. [Maine’s opinion that agnation 
as a legal institute, wherever found (among Hindoos, early Ger- 
mans, etc.), implies the former existence of a patrici potestas like 
the Eomau ; and that both institutes belonged to the primitive or 
patriarchal constitution of society.] 

Maeiiiage required no ceremony to make it valid ; but in early 
Borne it usually began with confurreatio, a religious rite, or -with 
coempiio a formal purchase of the wife (by a kind of mancipatio). 
These brought the wife In manum viri, so that she' stood to her 
hnsbajxA in loeo yUiac, with dependence in person and property 
much the same as by the old common law. If married without 
them, she did not come into the agnate family or under the 
control of her husband, until brought there by a usits of one year ; 
but this usus might the defeated by an absence of three nights in 
the year from her husband’s residence. In the time of Cicero the 
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Stricter marriage had ceased to be the prevailing one : in tliat of 
Gains it could only be secured by coemptio. In the Justinian law 
■we find only the freer marriage : the -wife remains an agnate of her 
old family, and heaps her own property, -with full right to increase 
it by acquisitions of her own. 

This chance was connected with a growing facility and frequency 
of divorce, ■which could bo effected by the express ■will of either 
party ; the party that made It without just cause might he punished, 
but the divorce wa.s valid. The Christian Church, contending for 
the sanctity of marriage against this freedom of divorce— with little 
effect until after the barbarian conquest —found help in Germanic 
usages ■which merged the wife’s personality in the husband’s. Marri- 
age with complete legal dependence of the wife was thus established 
by canon law, acting -with Germanic, against the Eoman. Latterly 
there has been an opposite movement, which is likely to go further, 
ua]e.ss again discredited by undue freedom of divorce. 

A (lonntion between Imsband and wife was not valid, but became 
so, if not recalled, at the death of the giver, and it was always, 
valid, if made by its own terms to take efiect at the giver’s death, 
or after a divorce mutually agreed on. But it was common, at 
marriage, for the wife (if she had property) or her family friends, to 
make a short of donation, called dos (dowry), to the husband, which 
became liis property, to be used in the support of the family, and 
restored when the marriage ended. And under the Christian 
emperors there sprung up a donuHo ante (or propter') nupiias, set 
apart by the husband to become bis wife’s if she survived him, as a 
help in maintaining their children. 

GrAKriuysHip was required for a child left .tui juris. This 

tutor might be a person designated by the law or appointed by the 
father's ■wnll, or by a magistrate. The boy under seven full year 
was an in/ans, unable to speak or act for himself in any matter of 
law or business. From seven to fourteen, he was an impubesgid fari 
poUU, and could perform many legal acts, but for any that might 
cause him disadvantage (as the incurring of a debt, or the release 
of a debtor) he must have the presence and auetoritas of the tutor. 
At fourteen completed, he ceased to have a tutor, and could do all 
things for himself. Yet while he was stiE a minor (under twenty- 
five), the prtetor was ready by a restitutio -in integrum to annul any 
disadvantageous obligation he might have incurred. But a lex 
Plaetoria (about 200 u c.) allowed him to have a curator ; whose 
Approval (consmstm) of any act removed this liability to future 
annulment. Dlffierenca between the offices of tutor and curator. 

Another remarkable institute, connected with the 
patrits potestm, and dependent upon it, is the agnate 
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family. Like the patria potestas, it.' was peculiar tO' 
thejMS oi oile ia its restricted sense, and belonged only 
to Roman citizens. The 

persons, living at the same time, who would haypTIB&en' 
Bulljeot J;q Jlip_ patria potestas of a common ancestor, 
if his life had been continued to their time. We have 
seen that a man’s patria potestas comprehended not 
only his own children, but the children of his sons and 
the children of his sons’ sons, if any such were born in 
his lifetime ; but that it did not extend to the children 
of his daughter, these being members of another fam- 
ily, and subject to another patria potestas, exercised 
by the daughter’s husband. And the same would ob- 
viously be true as to the children of any female des- 
cendant. If a man lived to an advanced age, bis 
patria potestas would extend to all his descendants in- 
the first generation, that i s. t o all bis own children, 
not generally to all those in the second or third gener- 
ation ; thus in the second generation it would extend 
only to those who were connected with him through 
males in the first ; in the third, only to those who were 
connected with him through males in the first and 
second. All his descendants would be cognate to him 
and to each other : there would be a cognation, a na- 
tural kinship, a connection of blood between them ; hut 
only those who were either his own children, or con- 
nected with him through males, would be subject to 
his patria potestas, and therefore agnates of him and 
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of each other. So, too, if the common ancestor had 
been dead for two liundred years, all hia living de- 
Poendants were cognates of each other, there was a 
natural relationship, a blood relationship, subsisting 
among them ; but only tho.se who were connected with 
this common ancestor through an unbroken aeries of 
male person, would have been subject to his patria 
potestas it hia life had coi)tinue<l to their time : only 
these, therefore, were agnates of each other. This dis- 
tinction is so important, that you will excuse me if I 
dwell upon it a little longer, and endeavour to give some 
further illustration. Suppose that some person now 
living of the name of Winthrop, descended through 
father, grandfather, great-grandfather, etc., from old 
Governor Winthrop of Massachusetts, who died in 
1640, should make out a complete genealogical table 
iiieludiug all the descendants of that remote ancestor. 
He would give first all his children ; then all his grand- 
children, the children of his daughters as well as of his 
sons ; then all his great-grandchildren, the children of 
granddaughters as well as of grandsons ; and so for 
each generatiou, giving the descendants of females 
equally with those of males. The list would naturally 
include many persons of other names than Winthrop ; 
and all these persons would be cognates of each other. 
But suppose, now, that he should make another and 
more restricted list, containing only those whose con- 
nection with the common ancestor could be traced 
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through males alone. He would first give all his- j 
children, as before, daughters as well as sons. He ■ 
would give next the children of his sons ; but would ‘ 
exclude the descendants of bis daughteis. He would ^ 
then give the children of his sons’ sons but would' 
exclude all descendants of bis sons’ daughters. And' 
so on. Such a list would include only persons of the 
name of Winthrop. It would include females who 
had that as their native name, but would not include 
their descendantsj born in other families and with 
different names. The persons in this second list would* 
have what the Romans called an agnate relationship. 
But a Roman list of agnates was libel to be affected 
by two circumstances which have no existence in our 
days, by adoption and by emancipation. An eman- 
cipated son was not only discharged from the patria 
potestas of his father : he was cut off from the agnate i 
family to which he had belonged. He was not even 
the agnate of his own children , if any had Been ooni 
to him before his emancipation : they were not under 
his patria potestas, but under bis father’s. If he 
had one child born before and another born after his 
emancipation, the two children were um^er different 
potestates, and were not agnates to each other. So 
if a person was adopted from one family into another, 
he lost all the agnates whom he had as a member of 


the first family ; but then, as an offset for this, the 
agnates of his new family became his as much as 
if he had been born in it. His cognates, depending 
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•oa natural relationskip, coalrl not be affected by his 
adoption ; but in his agnates there was a total change. 
When, therefore, we speak of the agnate family as 
consisting of descendants from a common ancestor and 
connected witli him by descent through males alone, 
we must add those who may have come in by adoption 
from another family, and we must subtract those who 
may have gone out either by adoption into anothei 
family or by emancipation. ' 

I The legal importance of the agn ate fami ly lay 
I mainly in its relation to inheritanc e. By the early 
Roman law, cognates as such had no rights of inheri- 
tance whatever. If a man died without will, his pro- 
perty went to his sui heredes (own heirs, direct heirs), 
that is to the persons who were previously under his 
potestas, hilt were released from it bv his death . , Jf 
he had adopted as son a person not connected with 
him by birth, that person was included among the sui 
heted &* ; on the other hand, a son by birth whom he 
had emancipated was not only excluded from the .'i'ui 
heredes, but could not in any case inherit from his 
father. If th ere were no sui heredes, the property 
went _tOL _4li^^^llaterai a^natea^ bo stood nearest of 
kin to the deceased, ms brothers or sisters, his bro- 
ther’s children, his father’s brothers or sisters, his 
father’s brothers’ children, etc. His mother’s brother, 
his sister’s child, and other such relatives, 
cognates- blit, „npt agpates, could not inherit from him 
in any case ; nor could even his own brother inherit, 
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if by emancipation he . had been, cut off from the 
agnate family. If there were no agnates to be found, 
in any degree of kinship, or if the nearest agnate 
refused the inheritance, his properly, according to 
the Twelve Tables, went to the o r extended 

gr oup of families, to which be belongetT VVitli such 
ri^r did the early law confine the rights of inherit- 
ance to agnates only. It was modified, to some 
extent, by the praetor’s edict, and by statutes of the 
imperial time. Thus children were allowed to inherit 
from their mother, and a mother to inherit from her 
children, and children of the same mother but different 
fathers to inherit from one another, and so on. Still, 
even in the .Justinian books, intestate inheritance 
depended to a great degree on agnate relationship. 
But in one of his novels Justinian took up this sub- 
ject anew, and made a pretty complete revolution in 
it, discarding agnation almost wholly (except as to 
adopted persons) and patting cognation in its place 
as a ground of inheritance. 

Tlie patria Romans appears .to be 

without a. parallel in the law-systams.of other natiopa. 
But as to the agaate family, Mr. Maine, in his “Lec- 
tures on Ancient Law,^’ says that " there are few 
indigenous bodies of law belonging to communities of 
Indo-European stock, which do not exhibit peouliari- 
ies in the most ancient part of their structure which 
re clearly referable to agnation. In Hindoo law for 
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ex^iple, whioli is saturated th® primitive no- 

tions ol^fafnily dependency, kinsbip is entirely agnatic, 
and I am informed that in Hindoo genealogies the 
names of women are generally ommitted altogether. 
The same view of relationship pervades so much of 
the law of the races who overrap the Roman Empire, 
as appears to have really formed part of their primi- 
tive usage. The exclusion of females and their child- 
ren from governmental functions, commonly attributed 
to the usage of the Salian Franks, has certainly 
an agnatic origin, being descended from the ancient 
German rule of succession to allodial property ” i. e.^ 
property not held of a feudal superior). “ In agna- 
tion, too,” be continues, " is to be sought the expla- 
nation of that extraordinary rule of English law, only 
recently repealed, which prohibited brothers of the 
half-blood from succeeding to one another’s lands. 
In the Customs of Normandy, the rule applies 
to uterine broth ers only, that is, brothers by the 
sanfe mother but not by the same father ; and limited 
in this way it is a strict <ieductioii from the system 
of agnation, under which uterine brothers are no 
relation at all to one another. When it was trans- 
planteil to England, the English judges, who had no 
clew to its principle, interpreted it as a general 
prohibition against the succession of the half-blood, 
and extended it to cons anjjuintous brothers, that ie,, 
to Sons of the same father by different wives. In all' 
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the literature which enshrines the pretended philo- 
sophy of law, there is nothing more curious than the 
pages of elaborate sophistry in which Blackstone 
attempts to explain and justify the exclusion of the 
lialf-blood.” T may add that Mr. Maine, the eminent 
■writer from wliom I have quoted this passage, regards 
the institute of agnation, wherever found, as resting 
on a previously existing patrio' potestas. H^jcon- 
eludes therefore, that the Hindoos, who have a fully 
developed system of agnate inheritance, must at some 
time or other have had an institute like the Roman 
palrla potestas. Indeed, he considers the peculiarity 
of the Romans in respect to this institute as due sim- 
ply to "the fact that they have preserved what other 
nations have generally abandoned. This absolute 
and life-long power of the father was, he thinks, a 
general feature of primitive communities. Human 
society everywhere consisted originally of families, 
each directed and represented by a living head. It 
was, iti fact, the patriarchal organization, in which 
the community was an aggregate, not of individuals, 
hut of families, the family being the true social unit, 
and manifesting its unity in the undisputed supre- 
macy of the patriarch or oldest living anccstoi. In 
the early communities this organization seems to have 
been connected with a nomadic life, the life of wan- 
dering herdsmen, such as were Abraham, Isaac, Jacob, 
and bi.s sons. With settled life, specially in towns 
or cities, with advancing civilization (which means 

R. L.— 10 
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literally “ rnakiug men citizea-like, making them like 
city lUvellerB”), the patriarchal organization of the 
family waa generally abandoned. Only in Rome, if 
the Roman patria potedan was really a genuine tradi- 
tion itom the old days of Indo-European nomadism, 
was it maintained with extraordinary tenacity through 
a long career of national growth, power, and culture, 
to the latest period of national existence. 

Our next subject is the law of marriage, the legal 
relations of^httsbaad 'and wife. Amon^llm Romans 
no special ceiemony was lequired to establisir^ie'"" 
relation. It was enough that a man gnd woman, to 
whose union there was no legal impediment, from 
nearness of kin or fiom any other cause, lived, toge.- 
Wk<i..^Ue, .as 

su^i : the law ie.epg;aizecl the cotiBett.t...,oijbift,Bgrtie8 ' 
thus expressed as sufHcient to constitute the legal 
obligations of mauimony- Theie were, however, 
ceremoujeB^sj)ej£iallj^^mgo^eJ.^aud used for this object. 
Thus, the c^onfarreatio, a religious rite, solemnized in 
the presence of Iffe'Toutifex Maximus or the Flamen 
Dialia Xpnest of Jove) and ten witnesses . certain 
customary Rjfms of jWOTda , lyjs an d , a . cake 

of meal or flour was presented as an offering, from 
tbi8 tbfi ooremony bad its name, confarreatio from 
farreus (k e-, 0^»ke.-.o£ meal or flour). 

Then there’ was the ooem^tio (joint purchase), with 

as witnessesriind a ^ sixth 
as Uhn^tem or balance-holder, just as in the forrn of 
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sale called manoipaiio. The precise words and actions 
used in the coemptio are not known; but doubtless 
they'Tiore a considerable resemblance to those used in 
the minaipaiio. The coemptio was in Jorin a purchase 
of the wife liy the husband from 
she had bejanged. The effect of both forms {confar- 
reatio and eoemplio) was that the woman came, 
according to the technical phrase of the lawyers, in 
maniim viri (into the hand or power of the hus- 
band); and this they expla)n by saying that she stood 
to her husband in loco filiae (in place of daughter) : 
she was subject to much the same control in person 
and. property ap the daugliter under thoi patrja poies- 
ta ^_,oL-her It she had any property at the 

time of marriage, it became her husband’s. Whatever 
she could acquire after marriage was acquired not for 
herself but for her husband. It does not appeal, 
however, that the husband ever had over his wife the 
unrestricted jus ritae et nm's which the father had 
over his child. 

The position of the woman in mnnu viri was not 
widely different from that of married women under 
the English common law. Blackstone, in his chapter 
oil “Husband and Wife,’’ where he shows not only 
that “ the very being or legal existence of the wife is 
suspended during marriage,” but that she is liable 
ftupellis et fustibus acriter cerberari (with whips and 
sticks to be sharply chastised », winds up with these 
remarkable words : so nreat a faoorke is the female 
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sea of the laws of England. A commentator illns- 
trates this special favor for the female sex by show- 
ing that while a man who killed his wife could only 
be hanged for it, a woman who killed her husband 
bad the gracious privilege of being disembowelled 
and burned alive ! In regard, however, to the merging 
of the wife’s legal personality in that of the husband, 
under the English and the early Roman law, 1 re- 
marked in the last lecture that it had its origin in a 
profound conviction of the natural, normal unity 
between the married pair, a unity which the law must 
not compromise by giving any opportunity for a 
divided will or conflicting action ; in all legal matters 
the two must act as one, and of that joint action the 
husband is naturally taken as the agent or executive. 
Whatever we may think of the wisdom or expe- 
diency of this course, whatever we may think even 
as to its practical equity, we must not fail to recog- 
nize and respect the feeling out of which it sprung. 

I have said that this subjection to the husband’s 
legal power was the immediate result __of marriage in 
the two forms mentioned, liiw/arrgaJlkwiaBid coemption 
A marriage which commeaced. without, these,. forms 
did not ftt the confer any sijch power on the 

hushaniL The wife entered her husband’s household, 
hut did npliftAifigalpiQlJQt of^iew become a meniher 
oi IfUs^jOTo^. If she jma under the 
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she cgjatiauftd to be so still. She retained her connec- 
tion with the agnate family of which she was before 
a mearber ; and with it retained her former rights of 
inlj^itance. If she was sui juris and had property of 
her own, she did not lose her separate ownership and 
control of it, nor was she prevented from making fur- 
ther acquisitions for herself. Still the Romans held, 
in the early time of which we are now speaking, tbj^t 
the _nntural effect of marriage, if long enough con- 
tinued, was to bring the woman into the family hand 
into the hand (the power)' of her husband. As in 
reference to lands, houses, etc., a possession long 
enough continued might cure a defective title, so it 
was in leference to mairiage. The uninterrupted^pos- 
session of a wife for- (me «yeai’ gave iha husband jjll 
the rights which he would have acquired a|jthe ^outset 
if married with oonfarreatio or coemptio. The hus- 
band’s power of control was then said to be acquired 
by vsus. If, however, the wife wished to preserve 
her freedom from the control of her husband, she 
was allowed to interrupt the usus by absenting her- 
self three nights in the year from her husband's 
residence. This privilege of defeating the usus and 
avoiding the husband's power by a three nights’ 
absence in each year was granted in an express pro- 
viaioii of the Twelve Tables. It was probably at first 
a device of the patricians to uphold their special 
interests : women of their order would occasionally 
marry plebeians, of whom, indeed, iQanjr were obfe 
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less wealthy or long-clescenrled than the patricians 
and by this contrivance the patrician wife could be 
prevented from becoming a plebeian like her husband, 
and her property, if she had any, could he kept out 
of Ids control, 80 as to come after her death into tlie 
bands of her patrician agnates. However tliis may be, 
it certainly became more and moie common to con- 
tract, this freer kind of marriage, and to guard it from 
passing by wsas into the stricter kind. Before the 
close of the republic, the freer marriage had come to 
be the prevailing type. The usus, fiom being con- 
stantly evaded, went at length out of use. Cicero al- 
ludes to it as something still subsisting in his day; 
but Qaius, two centuries later, deb-cribes it as obsolete. 
The con/arreatio in the time of Gaius bad become 
rare, and no longer brought the wife in manum mri. 
The only way left to accomplish this effect — to place 
the wife nttder her husban<i ’8 power — was by the co- 
emplio. And this, too, disappeared before the time 
of Justinian, probably long before it. The Justinian 


books represent to us only the freer kind of marriage : 
the wrfe Jrad her separate estates, exempt from the 
control of her Jiu,aband, witir the right of increasing 
it by her owii'acquisitious. 


If we ask «thy the stricter mar-riage’ of earlier 
times was tlins gradually, atrd irr the end completely, 
supplanted by tire freer, it must be admitted, I think, 
that the jfreguency of divorces and the ease of obtain- 
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ingthem had much to do with the change, ft^clid 
not -seem e(3^uitable or endurable that the wife’s 
estate should become the piopevty of, a hushaml who 
miglit at any time, or for any eanse, nr without .any 
cause, put an end to tlie connection between them, 
'llip Roman principle was that tiie consent of the par- 
ties • was required, uot only for contracting marriage, 
but for maintaining it when contracted. Any act of 
either party by which this consent was explicitly with- 
drawn was suflicient to terminate the relation. The 
Drmfarrealio, indeed, being a religions rite, a corres- 
ponding religious rite, called diffarreatio, was neces' 
sary to dissolve the obligation. But, with this exoep' 
tion. a marriage could be terminated without anj 
specific form, witout the co-operation of any public 
authority, by the simple announcement of either 
party that it was terminated. The party that put 
an end- to a marriage without sufficient ground for 
doing so might be putii.slied by law For his misconduct 
but tbe divorce did not thereby lose itseffeot. 

Here, then, we find two very conspicuous features 
of the Roman law, especially in later times — tltg^^Iegal 
independence of the wife, ami tbe extreme freedom of 
divorce. If, now, we turn to medimval Europe, we 
find in both respects an extraordinary difference, a 
difference whicli in the main continues even to the 
present day. IIow is this difference to he accounted 
for ? By the joint operation of two factois, the Church 
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and the barbarians. To the legal independence of the 
wife, if it had stood by itself, unconnected with the 
facility and frequency of divorce, the Church might 
have had little objection. But in the prevailing 
system of divorce it was impossible that the Church 
should acquiesce without a protest. That system, in 
its extreme laxity, was opposed not more plainly to 
the teachings of the new Testament than to the in- 
terests of a sound morality. The legislation of the 
Christian emperors, from Constantine to Justinian, 
shows tendencies towards a reaction on this subject, 
tendencies which we may safely ascribe to the in- 
fluence of Christianity. Still the old system was so 
deeply rooted in the imperial traditions, and so 
strongly favored by the corruption of the imperial 
court that imperial legislation was not likely to be 
wielded very effectively against it. But in the 
wreck of the Wastern Empire, when tlie political 
forces of the state were shattered, the Church, pre- 
serving her organism through the shock, obtained a 
more independent position and a more commanding 
influence. She was then able to give effect to the 
teachings of Christianity and pure morality on the 
subject of divorce. She could do this the more readily 
as the fiery trials of that fearful period developed a 
new spirit of asceticism, of rigorous self-denial, and 
abstinence from earthly pleasure. To attain her ob- 
ject, ehe would naturally lay hold of every element 
which seemed to favour the indissoluble unity and 
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sanctity of the marriage relation. And here she found 
■help in the ideas and usages of the barbarians. Not 
that the barbaiians had any special tendencies toward 
purity of life or any objection to divorce, as a means, 
along with polygamy and concubinage, for the gratifi- 
cation of lawless desires. On this point the Church 
had to contend long and suffer much before she could 
bring her new subjects into any tolerable order. But 
as to the rights of married women, the law-customs of 
the barbarians were much like those which prevailed 
in Rome herself during the earliest and least civilized 
part of her history. The married woman was scarcely 
allowed to have any separate legal activity, her legal 
personality being absorbed and lost in that of her hus- 
band. This principle the Church adopted from the 
barbarians and incorporated into its canon Jaw, be- 
cause it seemed to harmonize with and give support 
to that indissoluble unity of married life which the 
Church was interested in maintaining. In general, 
the canon law was founded on the Roman ; here, how- 
ever, we find an exception, and a remarkable though 
by no means an inexplicable one. The Roman law, 
where it was opposed to Germanic customs, had in 
most cases the countenance of tlie Church ; hut here, 
iu regard to the legal independence of married women, 
it had to contend single-handed against the united 
forces of Germanic custom and ecclesiastical law. It 
was almost everywhere unsuccessful in the contest. 
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Of late, however, a reactionary movement has ap- 
peared. The tendency of legislation in Francd,’' in 
England, and in our own country, is more and more to 
give married women the power of acquiring, holding 
and managing property of their own. That this ipove- 
nient will be carried still furtlier can hardly be doubt- 
ed, even by those who oppose and deplore it. In my 
view, the great danger is, that it may be accompanied, 
as in ancient times, by a facility of divorce that threat- 
ens the sacredness of marriage and the permanence of 
family relations ; and that it may in consequence be 
exposed, as it then was, to an odium and opposition 
■which it did not deserve on its own account. 

Theieareone or two points wliich require to be 
noticed in order to complete our view of marriage law. 
The Romans did, not allow donations between hiis- 
band and wife- If the wife made a donation to the 
husband, or the husband to the wife, the gift was not 
regarded as valid, and the giver could recall it at plea- 
sure. I'here was danger that if gifts were allowed, 
they might he' extorted by violence and menace, or 
gained by craft and deception. The less generous or 
the less scrupulous party would be sure to have the 
advantage. And besides, such was the freedom of di- 
vorce, that the person who made a large grant of proper- 
ty tc-day, might be driven from the house to-morrow. 
But if a gift was made by either party tO' the other, 
and the giver died without having actually recalled it 
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the law regarded it ai^ valid. So, too, if the gift by its 
osvii terms was uot to take effect until after the death 
ot the giver ; or uot to take effect uutii after a divorce 
agreed upon by both parties, lu all these cases the 
gift is recognized as an accomplished fact, not during 
the marriage, not while the parties are husband and 
wife, but after death or divorce lias put an eud to the 
relation. It was customary, however, at the commence- 
ment of married life, for the woman (if she had pro- 
perty), or her father, or other family friends, to make 
3 kind of donation to the husband. This donation was' 
called dos (dowry) and was a contribution on the 
woman's pan towaid the expenses of the new family. 
It became the property of the husband, to be used by 
him for the maintenance of the family, bu ^_ wi th».j,tl.i>i» 
condition that his 

only^lairida^the^waiTiage. Wlien the marriage ended, 
whether by death or by divoz'ce, the dowry must be 
restored. If it ended by the death of the husband 
his heirs must restore it; if by the death of the wife’, 
her family friends must receive back what they gave". 
If the divorce was occasioned by the fault of the wife, 
she was punished by a partial forfeiture of the dowiy. 
Another donation, similar in nature to the dowry, anrl 
similarly permitted and encouraged by the law", was 
called donatio ante nxtplias or donatio propter nxiptias 
according as it was made before or after the wedding. 
It seems to have sprung up as a customary thing in the 
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time of the Christian emperors. It was substantially 
a provision made by the husband to enable the wife, 
in case she survived him, to support the children who 
might be left upon lier hands. Though it was thus set 
apart for the wife's future use, the husband in the 
meantime had the right to use and enjoy it ; and if 
the wife died before him, or if there was a divorce 
without fault on liis part, the donation was extin- 
guished. 

There jmnaiiis one more relation.., abiamilyrJHsy— 
that How did the Roman law 

provide for persons who were deprived of a father’s 
care while too young to act for themselves, or to act 
with due intelligence and safety. Take the case of a 
son Igfj: fatherless in the first year of biaiife. I f the 
father when lie died was sui juri/i, the child, young as 
he was, became siu juris also ; for he was no longer 
subject to a palria polestas. It was necessary that he 
should be placed at once under the charge of a guard- 
ian. If in the father’s will a person had been named 
to act in this capacity, the guardianship was put into 
his hands. If there was , og .will, or,, if , the will con- 
tained ng ^^ppqiatpient, the guardianship was given 
by the early law to the nearest agnate. If no agnate 
could be found suitable for the trust, it was the duty 
of some magwtrnte to ap point the „griardian. 

For the first few years, until he reached the age of 
seven, the ehildr waia any legal action. All 

that needed to be done in managing his estate was 
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done by the sole act of the guardian. Persons under 
seven were designated in law by the name^of infantes, 
or by the fuller phrase quifari non possunt. This, of 
course, does not imply that Roman children were so 
backward as not to begin talking before that age. The 
meaning was, that children so young could not speak 
the language of law and business ; they could not pro' 
nounce with the necessary comprehension of their 
meaning, the forms of expression used in legal trans- 
action, Why was the age of seven fixed upon as the 
limit of this period of total incapacity ? In fixing on 
fourteen as the age of puberty, the law-makers prob- 
ably conformed-to a prevailing fact of physical deve- 
lopment as seen in the warm countries of Southern 
Europe. And as the objects of the law required that 
a division should be made in this period of fourteen 
years preceding puberty, the seven was chosen as mak- 
ing an equal division, p’erhaps both denominations, 
the seven for infancy ended, and the fourteen for pu- 
berty attained, may have be en made under the infln- 
ence of tliat famous the ory , ancient phYsicista. whi ch 
regar ded human life as a aeries of seven-year peri ods,, 
each having its distinct characteristics. Our own 
twenty-one years, as the age of legal majority, was 
probably assigned under a similar influence. 

During the- second .8evea>.y©ai!a».0filif6, from 
of the seventh to the end pE the fTOytepptb, children 
were called impuheres qvt fan possunt. On entering 
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tliis period the boy came into a new relation to his 
guardian. He was now able to use for himself the 
words and forma req_uired in the ordinary transaction 
of busine ss. He was supposed now to liave that tol- 
erable understanding of their sense, without which his 
use of them would be a faice, a mere mockery of the 
law. But he was not supposed to have such knowledge 
and judgment that his use of them without the guid- 
ance of an older head would be at all safe for himself. 
Hence this principle was adopted, that, in cases involv- 
ing any danger to the child, any possible disadvantage 
to his interests, hia words alone were not valid. To 
make them valid, it was necessary to liave also the 
presence and authority ^ the guardian. This author- 
ity (auoforita's, authorization) might be given in any 
form. If the guardian was present and heard the 
words of the child without opposition or protest, he 
was considered as giving bis atictoritas or sanction. 
But his presence and his expressed or implied approval 
were necessary to give validity to the words of the 
child — if, as before said, the transaction was one that 
might be at all detrimental to the latter. Thus, the 
child acting without his guardian could take a receipt 
discharging him from a debt; he could impose an 
obligation, that is, could lay another person under oh- 
ligatiou to hfin; he could accept a promise so as to 
make it binding on the promiser. But he could not 
bind himself ; he dauld not lay himself under obliga- 
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tion to atiotlier ; he could not pay out money ; he 
could, not alienate any of his property — without the 
concurrence of his guardian. He could receive money 
in payment of a debt, but he could not give a valid 
receipt, becatise hia claim on the debtor was a part of 
his property, which would be alienated if discharged 
by a receipt. He con Id — nut — aac ent an inheritan ce, 
because ^ the -]i£k.-.K as laid under obligation to pay t^ lie 
debts of the estate which he inlierited. In general, 
if he acted by himself in any huliuess which could 
subject him to possible loss or damage, hia action was 
wholly invalid. 

But with the age of fourteen, that is, with the 

c ompletion of the fourte pyitli year. tlifire came a 

mightijihaiige He was no longer subject to a guard- 
ian. He was at liberty to many, and was a poter- 
familias whether he married or not. He bad entire 
control of his own property, and could alienate it by 
sale or gift at his sole pleasure. He could make a 
valid will, appointing an heir to his estate. It is 
curious to compare this extreme freedom of action 
conferred on the boy of fourteen whose father was 
dead, with the extreme disabilities imposed on the 
mature man of forty whose father was living. And 
it is certain that such freedom would not have been 
allowed at such an age, if the number to be affected 
by it had been very large. The great majority of 
hoys at the age of fourteen were under the ptilria 
potestas of a father or grandfather. Of those who 
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were not so, it is safe to say — as wealth is every- 
where an exceptional thing— that the great majority 
were poor, without any estate to be waster) by their 
indiscretion. It was only here and there one wlio 
was liable to be ruined for want of the guardianship 
which was withdrawn, before he was old enough to 
do without it. But, as the Romans increased inj 
wealth, there was an increasing number of persons ex-| 
posed to this danger. At length, the praetors though t 
it necessary to in.terpQa.e_for their relief. If any per- 
s on between the ages of fourteen and twenty-five b ad 

s uffered actual disadvantage from some, busine ss 

t ransanction, th e praetor on application would set asid e 
the transaction. But a restitution in iniergrum (as 
the process was named a restoration to the former 
state), he put the parties back into the same relations 
as they had prior to the transaction. If the Romans 
appeared to us before as having much more confidence 
than we in juvenile discretion, they now show deci- 
dedly less than we do. They fix a term four years 
later than ours for full majority, assuming that until 
that time (until the completion of his twenty-fifth year) 
the young man needs to be protected by law from the 
consequences of his unripe judgment. But this inter- 
ference of the prsetor in behalf of the minor (the per- 
son under twenty-five), to annul the disadvantageous 
transactions in which he had engaged, was not without 
its inconvenience for the minor himself. It made people 
shy of dealing with him, for they could not be sure 



LAW OF FAMILY EELATIONS 


163 


that their dealings would not be set aside. To re- 
move this difficulty, it was provided by an early 
statute (the Lex Plaetoria passed about 200 B. o.) 
th at any youth who had completed^bia -i o urteen th 
but-aoJLlus--twnJi.ty-fifth^ y ear a u ght hav.a -A--o»Eator ; 
aBilJdial.li!a,Qpnsen_t oF the cm-ator giy^a™lQ.-iitty ^ct 
oF_.th0 minor. 8hould_ secure it from th is .jjan-gop of 
subsequent reversal. This curatorship of minors, of 
youths''”under twenty-five, though somewhat resem- 
bling the guardianship before deaorfbed of children 
under fourteen, was yet clearly distinguished from it. 
T he child must Imve a guardian ; the minor might, _ if 
h e chose, have a curator . The action of a child with- 
out hia guardian was usually invalid from the outset : 
the action of the minor without his curator was in 
itself always perfectly valid, though liable to be in- 
validated at some future time. When the child 
acted, the guardian must be present and give his 
auctoritas or authoritative sanction, on the sport. 
When the minor acted, the curator’s presence was 
not required : his concensus or approval of the act, 
whenever or wherever given, was sufficient for all 
purposes 

We have now considered all the relations of family 
law, and shall proceed at out next meeting to take up 
the law of property. 


E. L.— 11 



CHAPTER VII. 

LAW OF PROPERTY. 

Pkopbrty -was divided by Soman jurists in various ways ; tbus 
into — 1. Ees diiHni juris (for pious uses), including (a) res sacrae 
(for the service of the gods), and (b) res religiosae (for the burial of 
the dead); 2. Ees humani juris (^oi secular uses), divided again 
into (o) resprivats (belonging to individuals and subject to traffic) 
and (6) res publicae, including resfisci or aerarii (pertaining to the 
treasury of a state or city), res sanctae (as city walls and gates, 
analogous to things dMni juris), and res communes omnium (the air, 
the running river, the sea, the shore below high-water mark, etc.) 

Another division was into res eorporales and incorporales. To 
the latter, apprehensible not by the senses but the mind only, be- 
long rights and claims. So also do the shares (ideal parts) of A and 
B in any undivided property common to both. In the total estate 
of a living person and the Aerfidifas of a deceased one, the parts 
might be all corporeal, but the whole was incorporeal. So, even in 
a fl-ock of sheep, if permanently kept up. 

A third division was into res mobiles and immohiles. To the 
latter belong land and buildings (solum and res soli). In the Boman 
.system, this division was less important than (owing to feudal rela- 
tions) it has been in the modern civil law, and very much less than 
in the English, where it still severs the whole private law into 
great sections. 

Property rights (dominium, ownership) might originate— 1. By 
possession of what never had an owner, or has 
ceased io have one ; thus things abandoned by the owner ; things of 
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- an enemy at breaking out oi war (all previous rigkts destroyed, or at 
east suspended, by capture in war) ; undomestioated animals, -wliile 
.n a state of freedom ; discovered treasures, of unasoertainable 
ownership ; new land formed by alluival action [ 2. By 
where one makes from property of another some different species 
of product (not restorable to the former condition) ; 3. By mixture, 
where one unites another’s property with his own in an inseparable 
union (as two binds of wine ; not so, two heaps of grain). But if one 
thing becomes a mere aoacssion (subordinate) to the other, the new 
whole belongs to the owner of the principal thing ; the written 
letters were an accession to the parchment, but not so the painting 
to the canvas. The building (if designed to be permanent) was 
always an accession to the soil. 

Property rights (not derived from a previous owner) might also 
arise by usitcapio, undisputed possession for a certain time. For this, 
the possBSsSrThust have bona yJda?, .real belief that he is owner, 
founded on a. jnsta vausa possessionia, as sale, gift, inheritance, etc., 
which usnally gives full legal title. In the ease of property which 
had bean stolen, even these were insufficient By usucapion, the 
honorurn poaaesaor, who had bought res manclpi without the form of 
mancipation, or who was allowed by the prretor to inherit under oi 
informal testament (see Lecture IV.), became dominus (owner) ; but 
these uses ceased under Justinian. The time usucapion, one year 
for movable things and two for immovable, was extended by Jus- 
tinian to three years for movable and ten years (or against claimants 
in another province, twenty) for immovable. There must be 
actual possession for so long a time, and possession was held to 
be suspended while an adverse claim was under trial. 

Possession without bona JiAes and. causa could never give 

title against an actual owner, but was maintainable by law against 
any person whose right was no better than the possessor’s. For 
such purposes the Roman jurists, analyzing possession, distin- 
guishedinlt a corpus (actual control over the object), and an animus 
(disposition to treat it as one’s own). Remarkable development of 
this institute explainable from — 1. The frequency ot the p?'ecarmm, 
where a debtor, who had given up some property as security for 
his debt, was allowed to have possession of it at the creditor’s 
pleasure ; 2. The necessity, in every trial of disputed ownership to 
determine who should have possession until the case was decided; 
3. The immense tracts of public domain land, held in possession 
by individuals, but remaining still in the ownership of the state. 

j The Roman juriats were accuatomed to classify 
■ property in several ways according to various differ- 
ences in its nature and relations. Thus they distin- 
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guiahed res divini juris (things consecrated to pious 
uses) from res'" liumani furls (things used for secular 
purposes and wanjia). The former, the res dwini juris 
were withdrawn from human traffic. They included 
res sacrae (sacred things), consecrated to the service 
of the gods, as temples, altars, and the like ; and m 
religiosae (religious things), consecrated to the inter- 
meflf q^he dead. If a man selected a spot, on ground 
"belonging to himself, for a place of burial, and actually 
used it as such, the spot so used became a locus reli- 
giosus The will of the individual was here sufficient 
to give the character of res divini juris to the ground 
selected and to any tomb or other structure built upon 
it. The res sacrae, on the other hand, derived their 
character from the authoiity of the people. Any res 
divini juris (whether sacra or religiosa) could only' 


cease to be such by public authority. If, however, it 
was faten by an enemy in war, the effect was the 
same : the legal status of an object, the rights apper- 
taining to it, including even the jus divinum, were 
always obliterated by such capture. Tbe ^ res Ji 'urg.ani 
juris are also divided into two classes, res private 
and jwiSJwae,' agjc(];3lng, as they do or do not “T^ong to 
private persons. The res privatae are subject to 
trafficT 'tS"B6 sold for money, bartered for other articles,, 
pledged for deljts, bestowed as free gifts, and disposed 
of in ofter Ways. Even, .the res publkae are not alto- 
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The public treasury of a 
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city or country enters into all business relations, buy- 
ing, selling, exchanging, etc., like the estate of an in- 
dividual. The public treasury had, indeed, by Roman 
laws certain advantages in its business operations, in 
acquiring, maintaining, and enforcing its property 
rights : but in their nature these operations were not 
essentially different from those of private persons. 
But there are things of public use which could not 
thus be dealt in. Some were even placed under reli- 
gious sanctions, andT were regarded as analogous in 
■character the res divini juris. Such things were 
•c&W&d. res sanctae. Whoever injured them was subject 
to the guilt and penalty of sacrilege. The walls and 
gates of a city are mentioned as examples of this class. 
Placed with religious ceremonies under the special 
care of tutelary deities, they were not indeed appro- 
priated to divine service, and were therefore not dimni 
juris, and yet they had a peculiar and inviolable sanc- 
tity. Other things again could not be dealt in, be- 
cause they were communia omnium, the common 
property ofAlLmen, not subject to the special control 
of individuals or communitig^. So the air, the run- 
ning river, the sea and with it the sea-shore, as far in 
as the water reaches at the high tide — over these things 
nobody can exert an exclusive power. One may in- 
deed isolate certain portions of them, so as to acquire 
a separate ownership. One may use the water of a 
river to supply a pond in his own grounds, and thus 
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become owner of so much of it as he appropriates in 
this way. But he cannot own the stream as a whole 
nor even any section of a mile or a rod in length, sO' 
as to prevent others from using it for washing, swim- 
ming, boating, and the like. One may construct an 
enclosure of some kind by the sea, lower down than 
high-water mark, or even than low-water mark. He 
thus becomes owner of the ground within the limits of 
this enclosure, because he is able to exercise an exclu- 
sive control over it ; but if the water sweeps away bis 
enclosure, his exclusive control is lost, and with it all 
his rights of ownership* This^. then, is the first divi- 
sion of things — into res divini juris on the one hand, i 
including res sacrae and res religiosae ; and, on the 
other hand, res humani juris including res privatae 
and publicae, while among the publieae we distinguish 
especially the res fisoi or aerarii (belonging to the 
treasury), the res sanotae, and the res communes om- 
nium. 

Another division is into res corporales and incor- 
por^, (corporeal and incorporeaT things). The^for- 
rn'er aia.apiia.ehen8ibl6 by the senses, the latter .by the 
mind^.5B,ly. Of tbe "former kind are lands, buildings, 
cattle, gold, silver, etc. : it is unnecessary to multiply 
instances. Of the latter kind are rights and claims. 
If 1 have a right of way over my nel^bouPs'Iand, this 
right is a piece of property, it has a money value ; but 
it is not a thing that can be touched or felt, it is a res 
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incorporalis. So if I have a claim against my neigh- 
bour for a hundred pounds, if he is bound to pay me that 
sum, tlie obligation has a substantive value, depending 
on the means and character of the debtor ; but it is 
not a palpable, tangible thing : it is a rea incorporalis. 
The money, when it is paid (if it is money, if it is 
specie), will be a corporeal thing ; but the obligation 
to pay is incorporeal. If the payment is not in money, 
but in a bank-bill or a treasury greenback, it will be 
only the substitution of one incorporeal thing for 
another : instead of the obligation of my neighbour, I 
shall have the obligation of the bank or of the govern- 
ment, the value of which will depend on the means 
and character of the banking-company or of the govern- 
ing people ; the new obligation may be worth as much 
as the money, that is, the amount of gold or silver named 
in it, and it may not be worth a half or a tenth, or a 
ten-thousandth of that amount. In these cases the 
ideal, incorporeal character of the property is plain. 
In others it may require some reflection to recognize it. 
Thus if two men, A and B, hold a piece of ground, 
say a ten-acre lot, in common, as Joint owners of the 
undivided land, the whole lot is a corporeal things 
but part and Bh part, according to fbh theory of 
the JunsEsV'a'fe incorporeal". Each of them,’"‘"rf'”r8'“evi- 
dent, owns the half, not the whole, of the ten acres. 
But if you attempt to point out each one’s half, so 
that it can be seen or touched, you will find yourself 
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baffled. There is no visible part, no square foot or 
square inch of surface that does not belong to A as 
much as to B, and to S as much as to A, The parts, 
in fact, have as yet no separate existence ; they are 
not conguizable by the senses, they are ideal, incorporeal. 
The Romans had a process of law, the actio oommuni 
dividundo’ (the action for dividing property held in 
common), by which either of the joint owners might 
cause his part to be set ofi with definite boundaries. 
When this was done, the parts become corporeal 
things ; but then there was no longer a joint ownership ; 
each man become separate and sole owner of the part 
assigned to him. In the case just supposed, the parts 
were incorporeal while the whole was corporeal. But 
the opposite case is frequent, where the parts are cor- 
poreal hut the whole incorporeal. You will probably 
think me paradoxical if 1 give as example a flock of 
sheep. For this seems at first view to differ only in 
number from the single objects that compose it, and to 
be like them corporeal. And this view would be a 
correct one, if the flock was only a collection, brought 
together by accident, and having no permanent char- 
acter. But it is otherwise with a flock which is kept 
* 

up for a length of time, so as to have a continued ex- 
istence, an identity, independent of the particular in- 
dividuals belonging to it, and remaining the same 
while these undergo a complete change. A whole 
wbich ratnaina the same while the material parts that 
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■compose it are all changed, cannot be entirely mate- 
rial ; it must have an ideal element which continues 
through all changes and maintains the identity of the 
whole. This reasoning may seem rather subtile, hut 
the correctness of the conclusion is generally admitted. 
So a man’s estate, the total of his property relations, 
the aggregate of money, lands, chattels, rights, 
•claims, and liabilities, belonging to him, was regarded 
by the Romans as a res incorporalis. Even if it 
happened to consist only of material things, money, 
lands, chattels, without any immaterial rights, claims, 
or liabilities, this was a mere accident, and estate, 
as such, was still regarded as a res incorporalis. And 
so was the hereditas, the estate of a deceased person, 
the total of his property relations, which, by will 
of the deceased, or by course of law, became vested 
in the person of his heir. 

A third division of property is into res mobile s 
and_^ immohiJ.es (moveable and immoveable property). 
Immoveable, in the fullest sense, is land alone ; hut 
buildings or structures of a permaueut character 
erected upon it, share in this quality. The solum and 
res soli constitute the class of res immobiles. They 
are in their nature so peculiar that no law-system 
can fail to recognize the peculiarity. A popular 
writer says : “ No man, be be over so feloniously dis- 
posed, can run away with an acre of land. The 
owner may be ejected, but the land remains where 
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it was ; and he who has been wrongfully returned out 
of possession may be reinstated into the identical 
portion of land from which he bad been removed. 
Hot so with moveable property ; the thief may be dis- 
covered and punished ; but if he has made away with 
the goods, no power on earth can restore them to tlie 
owner. All he can hope to obtain is a compensation 
in money, or in some other article of equal value.” 
In the Roman law , however, this diatinatioQ^ between 
land w ith its fixe d appurt^ancea and all other kinds 
of property was no t ma de, very... pioisinent. So far 
as its nature admitted, land was put on the same 
footing and treated in the same way with moveable 
property. In English law, on the other hand, this 
distinction is of overshadowing importance. Landed 
property is peculiar in the inodes of creating and 
transferring it, in the processes for defending and 
reclaiming it, and indeed in the most of its incidents 
and relations. It is true that there has been a pro- 
gressive assimilation : the differences are not so great 
now as they were in former centuries ; but they are 
still so great as to demand separate treatment in the 
English books of law. These books all divide pro- 
perty law into two great departments, the law of 
real property and the law of personal property. They 
do not, like the Roman writers, give a body of princi- 
ples and rules applicable to all kinds of property, and 
point out in connection with this the peculiarities 
which dklingniah land and buildings. They give a 
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complete law of real property, and a complete law of 
personal property, aa if they were two radically dis- 
tinct systems. The fact here stated finds its explana- 
tion in the feudal system, as having land for its basis- 
and regulator. The feudal nobility was not merely a 
landed aristocracy, a body of large land- owners; but 
their relations to one another, to the common sovereign 
above them, and to the popular mass below them were- 
determined by tbe land. Each member of the body 
had his rank, his privileges, his rights, his duties 
affixed to and dependent upon the land which he held 
as liegeman of a feudal superior, or granted as liege- 
lord to feudal inferiors. Hence grants of land and 
tenures of laud assumed a great variety of forms, con- 
ditions and incidents. They were the main subjects 
of the early English law, in which, as already re- 
marked, personal property, moveable property, passed 
almost unnoticed. Personal property has since at- 
tained an importance not inferior to real ; and the 
latter has lost many of the peculiarities which once 
belonged to it ; but the separation between them is 
still much wider in English than in Roman law. Even 
the countries of the European Continent which have 
more or less fully adopted the Roman law, have been, 
subject to the influence of feudalism, and their law- 
systems are in this respect less simple than the 
Roman, 

We have next to consider the ways in which pro- 
perty rights are created, the modes of acquiring 
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property.!. Of course, the most frequent way is that of 
transfer by sale orj^ift from some previous owner. 
The right of the new owner is in such cases founded 
upon and derived from that of his predecessor ; it is 
essentially tire same right, only transferred to a new 
person. But it is not this derived ownership that 
we are to consider now. It is, rather, the origination 
of property rij^hts whicli do not depend on a predeces- 
sor, t he modes of original acquisitiori . 

First, then, if a thing is without owner, anyone 
is at liberty to take and keep it : he makes it his own 
by^the very act of taking possession. To this mode 
of acquisition the Rom'ana^^gaje.rtke .name of oocw^a- 
which indeed signified “ taking possession.” A 
thing might be without owner, because somebody who 
before owned it had voluntarily relinquished or aban- 
doned it, had thrown it away or had given up ex- 
ercising the rights of an owner. The person taking 
possession must be able to show by some such act or 
fact that previous owner really intended to divest 
himself of his ownership. Again, in case of war, if, 
at the commencement of hostilities any Roman citizen 
had in his lands property belonging to a member of 
the hostile nation, he was entitled to keep it as his 
own. In an alien enemy the law recognized no right 
^of ownership. Whatever right he before had was ex- 
tiiUguished by the breaking out of war. The property 
which bej^ote belonged to him was left without owner. 
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and could therafore be acquired by anyone who had 
poaeession of it. But things taken from the enemy 
during the proaecution of a war were differently treat- 
ed : they became the property, not of individual cap- 
tors, but of the state, which might indeed distribute 
them among the captors, but might and often did, dis- 
poae of them in other ways. The theory that pre-exist- 
ing rights were destroyed by capture in war, was ap- 
plied even to the property of Romans. If the flock 
of a Roman citizen was driven off, or the furniture of 
his house carried away, by the enemy, he lost not only 
his possession, but even his right of ownership, so that 
if the things taken were afterward recaptured from the 
enemy, he could not reclaim them as his own. This 
rule, however, which seems a harsh one, had some im- 
portant esceptions : if lands or slaves or horses were 
captured, the owner’s right was not destroyed by the 
capture, but only suspended during its continuance : 
it revived when the things were recovered from the 
enemy’s power. Again, undomesticated animals, as 
long as they have their natural freedom, are consi- 
dered as without ap owuer. If the caged bird escapes 
from its cdhSnement, the owner’s right ceases, until 
he can catch and confine it again. If anybody else 
catches it while free, he is entitled to keep it as his 
own : the previous owner cannot take it from him. 
The man who can catch a hare, may keep it and cook 
it if he will. And this, even if he caught it in his 
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neighbour’s woods, where he had no right to go. In 
that case he was liable to punishment for his poaching, 
but was not required to restore his game. Yet, again, 
treasures or valuables which had been concealed so 
long that none could tell to whom they belonged, were 
considered as being without owner. If a man found 
such treasures on his own ground, whether accidentally 
or by searching for them, he was entitled to make them 
his own. He was not, however, allowed to search for 
them on his neighbour’s ground ; that would have in- 
volved too gross a violation of his neighbour’s rights. 
If he explored the grounds of another for this pur- 
pose, he could not lay claim to anything that he 
•found. But if he was in anybody’s ground for other 
purposes, and chanced while there to come upon such 
a hidden treasure, be could keep half of it for himself, 
the other half going to the owner of the ground. At 
least, these were the rules generally followed ; for un- 
der the emperors there were repeated attempts to 
bring such findings into the public treasury. But this 
always proved to be impracticable : the effect was that 
men concealed their discoveries; and the government 
had to return to the old principle. Once more, if new 
land was formed by alluvial action, by soil carried 
•down a stream and deposited on its banks or at its 
month, this new land became the property of him 
whose land it joined. If a new island was formed in 
the middle of a river, it belonged to the owners of the 
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banks between which it lay, their portions being deter- 
mined by a line drawn in the direction of the stream 
midway between the banks. If a river changed its 
course, its former channel, now converted to dry land 
was divided on the same principle between the oppo- 
site owners of the old river-banks. 

In the cases thus far considered, the right of pro- 
perty was acquired in something which was previously 
without owner. But there werp cases in which a thing 
that had an owner passed without his consent into the 
ownership of another person. Thus, where a man 
working on material that belonged to someone else 
made a new thing out of it, the new thing became the 
property of the maker, who in this way acquired own- 
ership of the material. This was called speoificatim, 
the making of a new species or kind of pro3uct : 
thus, where a man made cloth from another man's 
wool, or bread from another man’s grain. It seems 
that on this point there was a difEerence of opinion 
between the two great schools of jurists. The Sabinians 
maintained that the owner of the material was entitled 
to the product : quod ex re nostra fit nostrum est. The 
Proculians maintained that the product belonged to 
the fabricator ; and this view adopted in the Jus- 
tinian system. Perhaps a desire to favour productive 
industry may have had something to do with the pre- 
ference. It was probably defended by arguing that 
the material in its old form had ceased to exist, that 



168 


THE ROMAN LAW 


the product was a new tb'mg which had no previous 
owner, and therefore belonged naturally to him who 
made it with intent to have it as his own. For this 
effect it was necessary that the product should be es- 
sentially a new thing. If a man took a piece of white 
cloth belonging to another, and merely dyed it red or 
black, the change was not snilicient to maintain a 
claim of owneraliip. Even if a man took a mass of 
! silver belonging to another and made a cup of it, he 
did not become owner of the cup : the change was not 
sufficient ; a few blows of the hammer would reduce 
the cup to its former condition of a shapeless mass of 
metal. The „principle.- was expressly recognized, that 
if the product could be reconverted to the old form of 
tjie material, there was no change of ownership. It 
ought, perhaps, to be added that the use of material 
belonging to another did not necessarily imply dishon- 
esty in the person using it. It might be the result of a 
mistake; or, if there was fault, it might be the fault 
of someone else. Thus, the maker of the new thing 
might have purchased the material in good faith 
from someone who had obtained it through violence 
or fraud. And the owner of the material, though un- 
able to recover the identical substance taken from him„ 
was not left without remedy. He could bring an ac- 
tion against the person, whoever he was, that took 
nOTay hifl property, whether the user of the material, 
gt someone from whom he got it, and could thus 
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obtained compensation in money for the loss which he 
had suffered. 

A similar transfer of ownership was sometimes 
occasioned by a union or mixture of things whidh be- 
longed to two different persons In order to this 
effect, it was necessary that the things should be 
brought into a very close and intimate connection. 
And here, agai n, the test-question was, whether it 
was possible to restore the former condition, to sepa- 
rate the^things which had become united, so that they 
should be as they were before the union. If a came- 
lian seal belonging to Aulus was set without his 
consent in a gold ring belonging to Titius Aulus was 
still in law owner of the seal, and Titius, owner of 
the ring. If pieces of metal belonging to Aulus 
and to Titius were soldered together, each one re- 
mained owner of his own piece : the solder could be 
softened by heat and the pieces detached from each 
other. If two flocks of sheep, the property of different 
owners, became mixed together, there was no change 
of ownership : each man could pick out his own sheep, 
and have them separate as before. It might, perhaps, 
be difflcult for him to recognize them, but this made 
no difference as to his right. And the same was true, 
even if two measures of wheat were mixed together ; 
to separate the grains was not in itself impossible; 
and here again the fact that each man would find it 
difficult or impracticable to recognize his own made 
R. L,— 12 
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no difierence as to hie right. But if two kinds of 
wine were mixed together, the case was different : the 
union here was indissoluble ; to separate the two so 
as to restore the former condition was an absolute 
physical impossibility. If Titius mixed his own wine 
with that of Aulus, he became exclusive owner of 
the ^I^ole ; while Aulus had his remedy in a suit to 
recover, not the identical thing which he had lost, 
but a compensation or equivalent in money. This 
was especially true, if along with the mixture there 
was a specification or creation of a new species of 
thing, distinct from either of the two that were 
united : as, when Titius made bread from his own 
flour mixed with that of Aulus, or cloth from his own 
wool mixed with that of Aulus, Titius was sole owner 
of the bread and of the cloth. It often happened, 
however, that of the two'- things united, one was a 
mere accession to the other, a mere secondary of sub- 
ordinate part ; and here a different principal prevailed. 
No matter which party made the union, the previous 
owner of the principle thing became owner of the new 
whole, while the owner of the accession lost his right 
of property, and could only claim a compensation for 
bis loss. Thus, if Titus took a piece of cloth belong- 
ing to Aulus, embroidered it with purple of bis own, 
be not only gained no right to the cloth, but even 
lost his right to the thread. The embroidery was a 
•mere accession to the cloth, and Aulus, who before 
^swoed it without the embroidery, owned it now wit/j 
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the embroidery. Similarly, if Titius took a piece of 
parchment belonging to Aulus, and wrote a boot or 
part of one upon it, the manuscript belonged to Aulus, 
not to Titius; the parchment could exist without the 
letters, but not the letters without the parchment. 
The parchment was regarded before as principal, 
and the letters as accessory. To us moderns this 
seems a perverse decision : we think of the literary 
contents of the manuscript as the important thing, 
and the writing-materials as comparatively insigni- 
ficant. To reverse this relation appears to us hardly 
less unreasonable than the judge’s decision in Cowper's 
poem that spectacles belonged to Nose, not Eyes, 
and “that when the said Nose put his spectacles on, 
by daylight or candle-light, Eyes should be shut.” 
It must be remembered, however, that in ancient 
times writing-materials were relatively much dearer, 
and labour in copying much cheaper, than now. And, 
in fact, when it came to painting, the ancients them- 
selves shrunk from the conclusion to which consis- 
tency would have brought them. It appears that 
some jurists (as Paulus) were disposed to treat 
painting like writing, to hold that the canvas was the 
principal thing, and the lines and colours laid upon it 
merely accessory. But here the disproportion of 
value was so great as to make the conclusion appear 
unnatural and arbitrary. The prevailing opinion 
was, that if a painter used a piece of canvas which 
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was not hia own, the picture belonged to the printer, 
not to the previous owner of the canvas. The most 
important case of accession was that in which a man. 
erected a building on another man’s ground. It 
might he that the builder acted in good faith, believ- 
ing the ground to be his own. He may have had a 
title which seemed to him perfect, until a judicial 
investigation proved it defective. Still he could 
have no right of property in a building thus erected. 
The soil was the principal thing, the building only 
an accession, a res soli. The owner of the soil was 
therefore owner of the building also. But for this 
effect the structure must be of a fixed or permanent 
kind. If it was a teat, which is a moveable thing, 
or a booth designed to be only temporary, it bad not 
that intimate connection with the soil which could 
alone effect a transfer of ownership. Even in case of 
a permanent building, if from any cause it came to be 
ruined or demolished, its materials (the stones or tim- 
bers of which it was composed) ceased to have any 
close connection with the soil : they were no longer 
res soli, and might be reclaimed by the original owner* 
There is still one mode of acquisition left to be 
considered, the one called vsvca p^o (taking b^use), in 
which, by the possession and , use of an object for a 
legally determined length. of, time, a person became 
ownsf((9f'.tl3S,tobi?0,t, It ought to be stated here, that 
possession, as a law-term, both in Latin and English,, 
i« always distinguished from ownership. Possession 
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signifies an actual control over bome object, without im- 
plying whether the contiol is or is not a rightful one. 
Ownerslnp implies a right to exercise control, without 
deciding whether that light actually is or can be ex- 
ercised. The mail whose horse is stolen retains his 
ownership, but loses his possession : the thief obtains 
possession, but does uot obtain owneiship. Now, to 
acquire ownership by usucapion, something more than 
mere possession for a certain length of time was neces- 
sary. Theie must be bona fides o'a the part of the 
possessor : he must be acting in good faith, in the be- 
lief that he was really entitled to the object possessed ; 
and this belief must be founded on a justa causa pos- 
sessionis (a .legal ground of possession), that ig, on 
some transaction known to the law — such as sale., gjii, 
inheritance, and the like — by which property rights 
are usually established. Without bona fides and justa 
cawsa, there could be no usucapioij ; if a man had taot 
acquired his possession by some such legal transaction, 
or if, having acquired it iu that way, he nevertheless 
knew that he had no sound title, he could not receive 
the benefit of usucapion. This institute was designed 
to help the cause of justice, not to be the means of de- 
feating it. The leading object was to relieve a man 
from the inconvenience and difficulty of tracing the 
title of every piece of property that came into his 
hands. If he obtained it in some regular way, and 
held it ill good faith for a certain length of time, noth- 
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ing more was necessary: lie could maintain it against 
any claimant : he was not obliged to trace it back from 
one previous holder to another, and prove that each in 
succession was entitled to hold and to transfer it. It 
was possible, indeed, that a real owner might in this 
way be deprived of his property. But the theory of 
the law was, that the period of time required for usu- 
capion was all that a real owner needed for the prose- 
cution of his claims ; that if he allowed this time to 
pass without the assertion of his rights, he could not 
justly complain if the power of asserting them was 
taken from him. In case of theft, indeed, the owner 
might be unable to find the object taken, and therefore 
unable to claim it, within the time allowed for usuca- 
pion. But this case was met by special laws, which ex- 
empted things taken by theft or robbery from the op- 
eration of usucapion. Not only was the thief or robber 
incapable of acquiring them, but even persons who re- 
ceived them in good faith, not knowing that they had 
been wrongfully taken from a previous owner. One 
object of usucapion, especially in the earlier time, was 
to supply a remedy for mere formal defects in the pos- 
sesser’s ti-dO) where its substantial justice was unques- 
tioned. ,■ We saw, in a former lecture, that there were 
certain things, called res mancipi (lands, houses, slaves, 
horses, and cattle), the ownership of which could only 
bft transferred by the ceremony of mancipation : with- 
out tMa cKremony, one might have them as possessor in 
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bonis (among his eSects), he could not own them ea- 
jure Quiritium , but after a possession of one or two 
years he became owner by usucapion. So, if a man. 
received the estate of a deceased person under a will 
which bad not been executed with all the prescribed 
formalities, he did not become owner oE the state 
jure Quiritium, aa if he had been heir ; he only had 
it in bonis as bonorum possessor; but here, again, after 
a possession of one or two years, he became owner by 
usucapion. Justinian, however^ abolished the distinc- 
tion between res maneipi and res nee manoipi, as well 
as the distinction between hereditas (inheritance, strict" 
ly so called, and the bonorum possessio (mere posses- 
sion of a deceased person’s estate), so that the institute 
of usucapion lost a large part of the uses which had 
formerly been ^s^,v©d'< by .it, Justinian, at the same 
time extended ^thc peidod recpiired for usucapion- 
This under the old law had been surprisingly short, one 
year for moveable things, two years for immoveable : a 
rule which might be well enough adapted to the con- 
ditions of a petty state, where a man could easily keep 
track of his property, and defend it promptly if in- 
vaded by others, hut must often have caused incon- 
venience in a great empire. According to the new 
rule set up by Justinian, three .years were- required, for 
moveable things and ten or twenty years for immove- 
able ; ten years’ possession was an efiectual barrier 
against claimants living in the same province as the 
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possessor, twenty years against claimants living in any 
other province of the empire. It was necessary to 
make out so many years of actual possession. If a 
man, some time after coming into poasession, was dis- 
possessed for a year, he could not claim a ten years’ 
usucapion until the end of the eleventh year. And if 
any man asserted a claim of owneiship against the 
possessor, the poasession was held to be suspended as 
soon as the legal proceedings commenced, so that the 
claimant was in no danger of losing his right by a usu- 
capion completed during the course of the proceedings. 

The possession thus far described, as requisite to 
usucapion) had hma fides and justa causa as indis- 
pensable conditions. But possession without these 
conditions was also recognized as a foundation for 
legal rights. Indeed, we may reckon among the most 
remarkable features of the Eoman law, the explicit- 
ness with which it acknowledged, and the elaborate 
machinery with which it defended, the possible rights 
connected even with a wrongful possession. Posses- 
sion, to be efiectual against a real owner, to give rights 
against an owner, must be accompanied by fides 
and justa causa. But possessi on which lac ked one or 
both ^ese"^ elements ,mi^t give righj,9 against "other 
would-be possessors. The principle was that an actual 
possessor, without reference to the ground or origin of 
his possession, should be defended by law against all 
pwstas whose title was no better than his own. If 
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Aulus had settled down upon a piece of land, know- 
ing that he had no claim to it whatever, and when 
he had acquired it for a time, Titius stepped in with- 
out any better claim and drove him from the place, 
Aldus could invoke the help of the law, stating 
merely the facts of his possession and his forcible 
ejectment from it, and could thus obtain restoration 
to the ground on which he had squatted. The case 
would have been very different, if Titius had been 
the real owner of the land, or if he had been even a 
former possessor, whom Aulus without legal right 
had deprived of his possession : Aulus then could 
have found no assistance or protection in the law. 
Again, let us suppose that Aulus had receiver! a horse 
as aprecarium, or temporary gift to be recalled at 
pleasure of the giver. In this case, there is nothing 
wrong in the possession of Aulus, but it is a possession 
which could never lead to usucapion, for he does not 
believe himself to be owner, and he has no cause to 
believe it. It is a possession of which the owner 
can rightly deprive him at any moment, But if 
Titius, a third party, attempts to do so, the law will 
interpose in behalf of Aulus, to maintain his right, 
precarious as it is. 

In treating of possession, as it appears in such 
cases, the lioman jurists distinguished a o orpus an^^ 
ananna?««(a boy and spirit). Tl^gftWjis (or body) 
of possession consisted in , fhp, . physic, al tP S^er- 

cise' "control over" the object, to treat it as one’s 
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property. The animus (or spirit) consisted in the 
disposition to do so, treat it as one’s pro^erty.^ Both 
were alike essential to real possession. If a man 
borrowed a horse, he had the physical power to treat 
it as his own property ; but while he regarded himself 
as a borrower, he could have no idea of treating it 
thus, and therefore had no possession in the sense we 
are now considering. If he was deprived of the horse, 
he could not obtain redress on the ground that he 
was a possessor : he must plead the right of keeping 
and using, which he bad derived from the owner. His 
right was founded on an agreement with the owner, 
and not on a possession vested in himself. 

There are many interesting points connected with 
this subject of possession (i.e., possession without 
Iona fides or justa causa) ; but to point them out 
and make them clear would lead into too much detail. 
I will only add a word as to the causes by which the 
Romans were led to make so much of this doctrine, 
and to give it so full a development. One of these is 
to be found in the custom of the precarium, just 
adverted to. In early times, when a piece of property 
belonging to a debtor was pledged as a security for 
the debt, it usually passed at once into the ownership 
of the creditor, and remained his property until the 
debt Was to he paid. Meantime, however, it was 
often suffered to remain in the possession and use 
of the debt, as a precarium, or temporary conces- 
sion, which the creditor (the present owner) could 
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recall whenever he chose. The frequency of this 
procedure made it necessary to recognize and protect 
the possession allowed in it. Again, when an action 
(or suit) was commenced to determine who was owner 
of a piece of property, the first question was, who 
should have possession of the property while the 
suit was pending, of course with the obligation of 
surrendering it if the suit should go against him. 
Thus every suit that turned on a disputed title 
furnished a case of temporary possession which re- 
quired to be recognized and protected. Still again, the 
occupants of the public lauds, the domain of the state, 
were not owners but possessors of their holdings. 
These lands, chiefly acquired by conquest in war, 
were sometimes divided among the citizens, and then 
became the property of individuals. More commonly 
they remained the property of the state, but were 
occupied and enjoyed with public permission, by 
members of the ruling aristocracy. This occupancy 
or possession could never give rise to usucapion : it 
was always subject to the superior claims of the 
state. Though strong enough to maintain itself 
against the assaults of the Gracchi, and other popular 
leaders, it was in theory like a precarium, a tempo- 
rary concjssioii, which the state could recall whenever 
it chose. Here, then, possession had the widest field for 
legal as well as economical and political development. 

The subject of the next lecture will be Rights in 
the properlg of others. 



LECTUBE 7III. 

RIGHTS IN THE PROPERTY OP OTHERS. 

Jura, in re (sc- aUma) "wliere rigRts naturally iacluded iu the 
•dominium of the owner, but cut off and given to someone else. One 
property might be so related to another, that the first was subject 
to some power or control of any person who owned the second : such 
relations were called servitiites praecliomm ruBticonm or urlanorun, 
according as they pertained to lands or to buildings. Among the 
iormer were three rights of way, viz., iter (of simple passing), actus 
(of driving animals), ma (of keeping nji a road), across the ground of 
another ; also agtiachaustas, pascendi, arenas 

fodiendae, lapides eximendi, caloia coquendae, etc Among the latter 
vreTB serviiutes oneris ferendi, tipm immissi, pirojiciendi ot protegendi^ 
stillioidii Huminis^ cloacae^ luminum altius non tollendi, ne Itminibus (or 
prospectui') officiatur. General principles : I. The two estates must 
generally (not always) be contiguous ; 2. The right secured must 
be an advantage to the ruling estate, not to its owner merely ; 3. 
The advantage to the ruling estate was a measure of the right : 4. 
The serrifaw could never consist in /flraencZo (by owner of subject 
-estate), but usually in patimdo, sometimes in non faciendo. 

Besides the jpraedfaZ, there yveie personal servitutes, pertaining to 
the person, and hence limited to the life, of an individual. The 
most Important was the ususfruetus., fall right to use and enjoy some 
property of another. The property, however, must be put to its 
natural use ; and must be so used as to suffer no substantial injury. 
Eenoe, ih articles of food there could be no usufruct ; and none in 
moDfiy (aMcW’hsuimot). The usufruct might be created for a term. 
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of years, and must then cease at the end of the term. It might 
always he transferred from one person, to another. But in no case 
could it survive the original usufructuary. And if by any transfer 
it came baol^to the owner of the property, it ceased at once. It 
might also cease by non-user (the opposite of usucapion). 

There was a more restricted usufruct, called usus ; the usuary 
could not transfer his right to a tliird party ; and he could only use 
the property for immediate personal wants of himself and his 
family ; all further use and profit belonged to the owner. 

To the surviUites prsedial and personal of the pis civile, the 
prffitors added other pt-ra in re. Thus 1. Superficies, a right 
(resembling usufruct, but of longer duration) in some building erec- 
ted on the (surface) ground of another. Usually it was perpetual, 
and subject to transfer or inheritance without limit. If conditioned, 
as it commonly was on a ground rent, it ceased upon non-pay- 
ment of the rent 

2. Emphyteusis, a similarly perpetual transferable and inherit- 
able right in the land of another ; developed in the later empire, 
and named from ‘Cixa planting of waste tracts which it was designed 
to promote. If the emphyteuta wished to sell his right, he must first 
offer it to the owner, who might buy it for the proposed price, or, 
if another bought it, might claim a fee. It always ceased upon 
non-payment of the rent. 

3. In early Eome, property used to secure a debt came into the 
ownership of the creditor (who often allowed the debtor to keep it 
as a, p7'ecarium) , and was caRBifiducia, as a trust committed to his 
faith for the restoration on due payment of the debt. But with this 
kind of security there was another, which finally supplanted it, by 
which the ownership remained with the debtor, and the creditor had 
&jus in re entitling him to sell the property in case of non-payment, 
j^d pledge of this kind was oaUedpiy^ws, and might be deposited 
with the creditor, or kept in the hapds of the debtor. In the latter 
case it was a hypotheca. Any kind of property, present or prospec- 
tive, might be hypothecated, and that over and over again, until his 
credit waslexhausted. Unfortunately, there were no sufficient means 
for ascertaining previous hypothecations (though the debtor who 
failed to state them was liable to severe punishment) ; and the evil 
was aggravated by the admission of various tacit pledges (as of a. 
tenant’s furniture, for payment of the house-rent, etc.), as well as 
by giving preference to certain privileged debts (especially those to 
the treasury for public dues) without reference to the time when 
they were contracted. Such deficiencies in the Eoman law of pledge’ 
must have added much to the difficulty of obtaining credit, 

We have thus far considered property in its com- 
pleteness, as including all the rights and privileges 



1S2 


THE EOMAN LAW 


connected with ownership. In this fulness of meaning 
it implies absolute and exclusive control over its ob- 
ject. It is the owner’s right to do everything which 
can lawfully be done with the object, and to keep 
all other persons from doing anything whatsoever 
with it. This personal dominion, sole, entire, unre- 
stricted, of the owner over the thing owned, belongs 
to the normal ulea of property, and was emphasized 
by Roman, even more strongly than by modern, ju- 
rists. Yet they did not fail to recognize the existence 
of cases— exceptional cases — where property had less 
than this, its full extent ; where the fulness of the 
owner’s right was limited by some right of a non-own- 
er in the same object Their theory of law admitted 
and provided for rights in the property "of others, jura 
in re aliena, or, as they were usually called, 'jura in re, 
the*°'wof3 aliena being omitted as unnecessary. The 
oldest of those rights were mentioned in the Code 
the Twelve Tables, and have a peculiar interest, from 
their connection with the simple agricultural life oi 
the early Romans. They were called by the quaint 
name of servitutes (servitudes, or sub jection s). The 
e ubiection referred to in this case is of ^mgs^ not per- 
flonsv. it is the subjection of qne estate to another— 
the liability of one estate to be used for the advantage 
of another. It is easy to trace the conception whicli 
gave rise to the term. A country is free when it is 
flubjeot only to its own legitimate ruler : if it is subject 
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to another country, or to the ruler of another country, 
then it is in a condition of jei^itude. So an estate 
may be looked upon as free when it is subject only 
to its lawful owner; if it is subject in any respect 
to another estate, or to the owner of another estate, 
it may be regarded as bein^ so far forth in a condi- 
tion of servitude. And as one of the two estates was 
then said to be subject or serving, so the other was 
called the ruling estate. The relation, once created 
between the two estates, was permanent, and was 
not affected by a change of owners in one or both of 
them . 

■ Among the earliest and most important. pJ,jhese 
j Mp.rfK four which are often named together — 
i ter, ac t us, via, aauaeduotus (way, drive, road, water* 
■drawing). The firjtjhree of these were rights pf 
The owner of the ruling estate was entitled to p^ss 
'Wer the ground of the subject estate, and the owner 
^of the latter had no right to prevent him from doing 
so. It was this limitation of the power, that 
belonging to him as owner, to exc1u3e everybody from 
his gfbuhHs, which formed these essence of the servitus. 
And it was this privilege which did not naturally be- 
long to the non-owner, of using another man’s ground 
for purposes of transit, that constituted the jus in re- 
aliena (or jus in re). But how do these three riabts 

Mill llllf III I'll" If-*-’-***'- -I'l-', , 

{iter, actus, via) differ from each other ? The man 
who had the iter was entitled to go through his neigh- 
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feour s ground on foot, 'or even on horseback, and to- 
have his slaves or his hired labourers so through. Sut 
[there jvas one curious restrictihh, mbnfif|^evidently“ 
to tFe very'-'earliVst period, ^hht no _ on^‘“irpSihg 
through shoul(^ carij _an^^ upright pole {hastam reotam 
feTre\ for fear _ doing harm to tlie fruit trees. The 
man who had the actm was entitled to tlie privileges 
; but with them he had others which 


were not included in the iter. He could drive horses, 
oxen, or other beasts of burden, he could Hrive carts or 
wagoiis, over his neighbour’s ground. But he was not 
allowed to drag heavy timbms or large masses of stone 
(.lapidem aut tignum imliere), by which the surface 
would .be broken up and disfigured. The man who 
had^the via was entitled to all privileges included in 
the iBr and actus ; but he had one more which did 
not appertain to those servitutes ; he could lay out and 
keep up a permanent track, a road, across his neigh- 
bour’s ground-only just wide enough, however, for his 
own use; in the absence of any express agreement 
the breadth of the track must not exceed eight feet,, 
except at a bend or angle, where a breadth o'f sixteen 
feet was allowed. In this case he was not restrained 
from dragging heavy stones or timbers , if by dfoln^ 
80 he injured his own track, he was’ himself the only 
sufierer. Nor was he restraind from carrying an up- 

oiit the way, care had been 
mw to avoid any fruit trees which might receive. 
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injury from it. The three sewitutes now described 
(iter actus, via) were designed to meet a necessity 
which must have been of frequent occurrence in a 
population of ' peasant proprietors. The country 
about Rome, when ahe was only the chief city of 
Latium, was divided up into a large number of femall 
farms or holdings, which were cultivated by the 
personal labour of the men who held them. It would 
often happen that a man had pieces of ground which 
were separated from each other by the land of a 
neighbour, so that to pass from one to another without 
going through the neighbour’s land would require a 
long circuit with much loss of time and labour. In such 
a case it would be desirable for him to obtain more than 
the mere consent of the present owner to such a transit. 
Ho would wish to have an obligation imposed upon 
the land itself, so that the new owner, should such a 
one come in and be indisposed to concede the privilege, 
'might be compelled to submit to it. This ready 
access fb- a field which would otherwise be more or 
less difficult to reach, was looked upon as- an advan- 
tage to the field itself ; being rendered more accessible, 
it would be more likely to receive due care and cul- 
ture. And the business was viewed by the ancient 
Romans as a relation between the two fields or pieces of 
ground, one of which was constrained for the advan- 
tage of the other to endure the interference and use 
of a person not its owner. 

R. L.— 13 
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But there were other advantages which an estate 
might receive from a neighbouring estate, and accord- 
ingly other seroitutes. Thus it might be desjrable to 
irrigate one estate by carrying a stream of water across 
the ground of another — ‘whence a servitus acquaeduc- 
tus ; or by drawing water from a spring or well upon 
the other estate — whence a servkus aqaaehaustus. 
And it might be desirable to meet various wants of 
one estate by pasturing cattle on the other, or by dig- 
ging for sand, by quarrying stone, by burning lime, 
etc,, on the other — whence a servitus pascendi, servitus 
arenae fodiendae, sermtus lapides eivimendi, servitus 
aalcis ooquetidae, and the like. These are, all of them, 
servitutes praediorum rustieorum (servitudes pertain- 
ing to rural estates) ; they were evidently designed to 
satisfy the demands of coaatry life and labaor among 
an agricultural people ; though some of them might 
occasionally find application in towns, where pieces 
of ground owned by private persons and unoccupied 
by buildings were contained within the enclosure of 
the walls. But there were rights of a similar kind 
which related to buildings, and were therefore adapt- 
ed chiefly to the wants of city life, though not with- 
out application to buildings in the country. These bore 
the corresponding name of servitutes praediorum ur- 
banorum (servitudes pertaining to urban estates, 
that is, to buildings, these being usually the important 
thing in, urban estates). Thus the proprietor of a 
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building might gain a right to rest his wall, or part 
of it, upon a wall or column belonging to his neigh- 
hour ; this was the seroitus one ns ftrendi. The neigh- 
bour’s wall or column was to this extent subject to the 
use and control of one who was not its owner ; it 
mui^Tl^f^ the " burden of an alien proprietor. And 
the latter had a right to this service from his neigh- 
bour’s property. It was not a right simply against 
the present owner. It could be maintained with 
equal force against any future owner. It was a right 
in the thing itself, a jus in re aliena. Similar to this 
was the right to have a timber of one’s house inserted 
into the house or wall of a neighbour, the seroitus 
tigni immissi; and the right to have a projection of 
one’s building extend out over the ground of a neigh- 
bour, thq servitus projiciendi, or protegendi. Closely 
connected with the latter was a right to have the 
drip of one’s eaves fall upon a neighbour’s ground, 
the servitus stillioidii ; or, if the water from the roof 
was gathered by a gutter, to let the collected stream 
(fiumen) fall upon the neighbour’s ground, the servi- 
tus fluminis ; or to have a sewer discharging in a 
neighbour’s ground, the servitus cloacae. There were 
other servitutes designed to secure for builqijftgr the 
advantages of light and air ; thus a servitus luminum, 
which gave the right to keep windows in a neighbour’s 
wall ; a servitus altius non tollendi, which restrained a 
neighbour from raising a wall, or any other structure, 
higher than he had when the servitus began; and a 
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yet more general servitus ne luminibus officiatur, or 
servUus ne prospectui oj^oiatur, which prevented him 
from doing anything which would be an injnry to 
the existing light or prospect. It is not necessary to 
multiply examples : those already described will be 
sufficient to give clear ideas as to the scope and 
character of these praedial servitudes both of lands 
and buildings scrvitutes praediorum rustieorum of 
urbanoTum. But there are some important remarks 
of a general nature to be made concerning them — 
remarks which, with these examples in mind, you 
will be prepared to appreciate. First, th e two estates 
betw een which the relation exists must, in genera l, 
be contiguous to each otlier.^ This result from the 
nature of the services themselyes. In some — as the 
servkus projkundi, the servitus stillioidii, etc.— con- 
tiguity is evidently indispensable. And, in all, the 
advantages aimed at are such as would usually be 
sought from contiguous estates. But this was not 
a matter of universal requirement. Thus where the 
servitus consisted in a right of way, the estates might 
be separated by a public road, or a river, or a piece 
of common ground, which any man could cross at 
his pleasure. Or the two estates might be separated 
by a third, if this also was subject to a similar right 
of way. The scrvitutes, which . woi'e dgsi gpe d ^ to 
secure window light and prospect, might be imposed 
on a distant fstate, even if intervening^‘"‘6ffes 
ware not subject to it, so long as theet& interven- 
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ing estates liad no buildings on them, or none high 
enough to give annoyance. Seo ond. the right secu red 
by the s ervitus must be an advantage to the ruling 
estate — to the estate itself, not to its owner merely. 
Thus if A, being a carpenter, obtained the privilege of 
storing lumber on ground that belonged to this was 
no more a servitude of the hind we are now consider- 
ing, than if A had obtained from B the privilege of 
walking in his garden. There would be an advantage 
to A personally, but none to the estate, the land, or 
house, of which he was the owner. Third, the advan- 
tage of the r uling estate is also a measure of the righ ii. 
One who had the servitus lapides eximendi could take 
from his neighbour’s estate all the stone that was needed 
for fences and walls upon his own ; but this was the 
extent of his privilege. He could not take out stone 
and sell it for his own personal profit. Fourth, the 
essence of the servitus could never conBisr7n’‘“^!SW^ 
thing to be done by the owner of the subject estate. 
There could’ be no servitus in fctciendo. Most of the 
servitus consisted in patiendo ; the owner of the sub- j 
ject estate must submit to something — as another 
man’s passing over his ground, the drip of another 
man’s eaves, etc. — which an ordinary owner could pre- 
vent. And a few~as the servitus altius non tollendi — 
consisted in a non fackndo : the owner of the subject 
estate must not do, he must abstain from doing, some- 
thing which an ordinary owner could do. But no such 



190 


THE ROMAN LAW 


thing as a sermtug in faciendo was recognized by Eo- 
man Jaw. It is true that when there was a right of 
way; the owner of the subject estate was required to 
remove any objection which might hinder the exer- 
cise of the right. But this was a mere incident : it 
was not the essence of lire serviius. There was no 
servitus by which the owner of the subject estate could 
be compelled to malie a road across his ground, or to 
draw water from his spring, or to take out sand from 
his bank, for the benefit of the adjoining farm. Such 
a requirement the Romans would have regarded as 
encroaching too deeply on that independence which is 
the natural condition of ownership. And, besides, it 
was excluded by their theory. According to the fun- 
damental conception of the serviiuS) it was the thing 
itself, the estate, and not the personal activity of its 
owner, which was subject in part to another person’s 
will or use. The right conferred was a jus in re ali- 
ena not a ytts in persona aliena, or in OPEBE, labobe 
alieno. 

In the servitu tes thus far considered^ the praedia l 
servitudes, the right of use which w^ ^ji 
att ach t~an individuarperson ; it belonged to an es - 
tate,, or, more correctly, it belonged to any person who 
might chance to be owner of that particular estate. 
But there were other servitutes which had a strictly 
persopal 'cbafacter — the personal servitudes ^ as they 
were called— where the right of use vested in a par- 
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ticular individual, and of course terminated with his 
life^‘~¥boTtgll of later development, probably, than 
the priedial servitudes, they were both early and im- 
portant. The most freq^uent and prominent among 
them was the ususfructus or usuafruot, the life-long 
rigliftcrtlBe qnd enjoy some property of another. The _ 
usufruct might bo created by a contract between tbe 
owner of the property and the usufructuary, that is the 
person who was to have it for liis own use and enjoy- 
ment. But it was much more commonly established 
by a will or testaoient. It would often be the wish of 
a testator to provide for the wants of some person who 
was not bis heir, and to do this without making a per- 
manent division of his estate, or taking from the heir 
his eventual possession of the whole. This was readily 
accomplished by leaving to tbe person whom he wished 
to favour the usufruct of his property, or of some part 
of it — a farm, a house, a slave, a pair of oxen, or any- 
thing else — while the ownership was vested in the heir. 

It was a bare ownership — in Roman phrase a nuda 
proprietas —so long as tbe usufruct subsisted. Tbe 
usufructuary received possession of it, with full con- 
trol, to make any use wMch^ -he pleased to gain any 
profit or advantage which he could. If it was a farm, 
he might cultivate it for himself, either consuming the 
products for his own wants, selling them if he pre- 
ferred to do so. Or, if he chose, he might leaso it to 
another, receiving the rent as his own. He could even 
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transfer Kis right to somebody else, who wonld then 
have the same usufruct, the same extended privileges 
of use and enjoyment. Of course, he could transfer 
no more than what belonged to him his right was a 
personal one, confined to his own life ; if he died the 
day after having made the transfer, the person who 
received it from him had but one day’s tenure ; the 
usufruct expired with the usufructuary, and the owner 
obtained his full rights of ownership. I have said that 
the lisufructuary could mabe^^riy use of the object 
which suited his interest or pleasure. The statement 
requires some qualification. He must put the object 
to its natural and proper use. If he receives the usu' 
fruct of a pleasure-garden, he must not make it a vege- 
table-garden to raise cabbages for tbs market. And, 
what is more important, he must not use up to object. 
An owner may do so, if be likes, but not a usufructu- 
ary. He must use it as not abusing it ; he must see 
that it receives no injury, suffers no deterioration, at 
hid’^'haiids, This hekongs, in fact, to the Roman law 
definition of the right : ususfructus est jus alienis 
rebus utendi fruendi salva reeum SEBSTANTIA (the 
substance of the thing being unimpaired — 'without in- 
jury to its substantial value). It is worthy of remark 
that, according to the letter of this definitionj' a g^ood 
mttfiy things are incapable of a usufruct. Thus, 'alh 
articles" of’ food : they do not admit of the utendi fru- 
endi w!»a rerum substantia. A bushel of wheat or a 
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barrel of apples canaot be used without being used 
up, Here, use and oonsumptiou are the same thing. 
And this is also true, though it is not quite so ob- 
vious, in regard to money. It is among the things 
which perish in the using. If we use it at all, it 
must be in buying, lending, giving ; and in all these 
cases we lose it. We may get something in place of 
it, which is of equal or greater value ; but the things 
themselves, the substantia rerum, the metallic masses 
that we parted with, do not come back to us — unless 
they chance to be bad pennies, and these of course are 
not money. The Roman jurists, therefore, 'would not 
acknowledge a usufruct of moHey’; "though,'' ili 'tbeir 
desire to carry out the wishes of testatoii7~tliey came 
at length to recognize a quasi-usufruct. For testators, 
being"seTdom learhed'in thie law, would often set forth 
as legacies in their wills the usufruct of a designated 
sum, as a hundred or a thousand pounds- In suqU 
a case the person named as legatee was allowed to 
receTye “^‘e’ 'ainount of the bequest, on g iving s.6bu t;lt.y 
that when he died the sanae amount should be paid 
out of his own estate to the .heres, the heir of the 
tosta^m. The relation here, though bearing some 
resemblance to the usufruct, was really quite differ- 
ent; the person who received the money became 
absolute owner of it ; the heir had no ownership, 
nothing but the assurance of receiving an equal 
amount at some future time. 

I have spoken of the usufruct as a life-long privi- 
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lege ; and such it usually was. It rai^ht, however, 
be created for _a term of years ; and, in such cases, 
ceased on the expiration of tbe term. If the^usuffu'c-'" 
tuary died before that time, the right, being a strictly 
personal one, did not survive him. It always ceased 
with hia death. Yet it might cease before bis death, 
even when it was originally bestowed for life. It 
could be transferred, as we have seen, by" the usu- 
fructuary to someone else ; and by him to Someone 
else ; and so on without limit. But if by any of 
these transfers the usufruct came into the hands of 
tb^ owner, it was immediately and finally extin* 
guisHecl. Uniting with the nuda proprietas or bare 
owd^ship, which he before had, it lost its separate 
existence He might, if he chose, create, a new usu- 
fruct in the same object and for the same person ; 
hut it would be wholly distinct from the old one, 
which no power could bring to life again. And there 
was still another way by which a usufruct, and in- 
deed any other servitude, might be terminated, namely 
^|by non-user. If tbe usufructuary made no use of 
the objectj if he did not derive or seek to derive any 
service or advantage from it, and if he persisted in 
this non-user for a certain length of time, he was 
considered as having abandoned his right, as having 
relinquished and thus lost all claim upon it. The 
effect was as if he bad freely and formally surren- 
dered hia right to the owner of the property. So with 
praedial servitudes ; a right of way, of water-drawing’ 
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of burDing lime, and tbelite, if it remained a certain 
length of time unexeicised, became extinct. A semtus- 
non altius tolUndi was exercised so long as the neigh- 
bour’s wall or house stood at the same height ; if he- 
undertook to build it higher, the owner of the servi- 
tus might compel him to take it down again ; but if 
be acquiesced without legal opposition, this was a 
non-exercise of his right, which after a certain length 
of time became extinct. This forfeiture of a right 
by non-use is evidently analogous to that acquirement 
of a right by use (by usucapion) which we considered' 
in the last lecture. And the time required to produce 
the effect was the same in both cases. By the earlier 
law it was one year or two, according as the object 
was a piece of moveable or of immoveable propei ty : 
the usufruct of a horse was lost by a year of non-use, 
that of an orcHard^'G^'two years. But Justinian 
chaffed" 'ffieaet tipi^s" (as "lie did for— usucapion! info, 
three years for moveable property, and ten years (or, 
wherejtj|ia..partie8 lived in different provinces, twenty 
years) for immoveable. 

Besides the usufruct, there was another and less 
fiequent peraonab seivitude, known as the usm. w hich 
may be described as a restricted usufruct. The usuary, j 
that is, the man who baa the usus of a thing, could 
only use it to satisfy the immediate perso nal wants of 
himself or his family : this was urns in the strict sense 
of the term. Whatever else could be made out of the 
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thing in the way of profit or advantage came under 
th.e*3e8ignation of /ructus, and was not included, in 
this right. The usuary of a house could occupy it 
with his family, hiir Tie could not rent it to another 
person. If there were any months in the year when 
he did not care to occupy, the owner had the disposal 
of the house during such times. The usuary pf ap. 
orchard could take as much of the fruit as he wanted 
for the consumption of himself and his family ; that 
was the proper usus of the fruit. But he could not 
seek his profit by disposing of any part to others ; 
that would have been, in the law sense, fructus of the 
fruit. If there was more than the usuary wanted for 
family consumption, that was at the disposal of the 
owner. The usufruct, as we have seen, was a trms- 
ferable right ; the usus. on the contrary, coul'd' not be 
sold, or given away, to anyone except the owner of 
the property. The usufruct, while it existed, with- 
dreW'^e’^object altogether from the service of the 
owner, giving all its capabilities and products to 
another person ; the usus, on the other hand, left to 
the owner a chance at least of sharing with the 
usuary in the service and advantage to be got from 
his property. / ^ 

The servitutes, paedial and personal, were the only 
jura (rrglits^n the projse/tyf^. X)f^Qthar 9 ^ which 

were recognized and maintained by the earUer Eoman 
law, the jus civile strictly so called. But the class of 
jura in re was afterward increased by two or three 
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institutes, which ought not to he passed over without 
notic^”*"‘"‘^e of these was called superficies. The 
word properly denotes the silt‘feh6‘'of'‘‘flig'"gl'htind ; but 
the reference in this term is to that which stands on 
the surface, the building which rises from and is sup- 
ported by the surface. We saw in the last lecture that 
the building was regarded as a mere accession of the soil. 
The owner of the ground was owner of any building 
elected upon it. There was no pQ aBible way ip which 
a man cmld become owner of a building^ without being 
also owner of the ground on which it stood. But the 
developed Roman law allowed a man who was not 
owner of ' the ground to have a right in the building, a 
his in re aliena which was* not widely different from 
ownership. The right was called superficies, The 
person*^ whom it belcmged (the superficiary) had all 
the privileges of the usufructuaiy ; h'e”^Ead'""the entire 
control and profit of the building while he lived. But 
he had more than these. His right was not confined 
to his own life. When he died, it passed to his heirs; 
and, if they kept it till death, to their heirs; and so 
on. If he chose, the superficiary might lease his right; 
he might pledge it for a debt; he might sell it, and 
the buyer could do all the same things with it, either 
disposing of it to others, or keeping it till his death 
and leaving it to his heirs. This right could be ore- 
ated in several different ways : the most common was 
by a contract with the owner of tEe ground, wEo in 
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■consideration of a fixed annual payment, a ground_ 
rent, granted 'tlie rigljt of superficies with all the inci- 
dents belonging to it. The contract might be made 
for a definite time, but only for a very long one : the 
right then ceased when the time had elapsed. Other- 
wise, it was a perpetual right ; there was no reason 
in the nature of the case why it should not continue 
for ever. Of course, however, a failure in the payment 
■of the ground-rent worked a forfeiture of the right. 
If the building was burned down or otherwise de- 
stroyed, the right naturally ceased, the object to which 
it attached being no longer in existence ; but the super- 
ficiary was allowed to replace it by another building 
with the same right. The right might also cease by 
voluntary renunciation of the superficiary, oVm'a "series 
of transfers it might come into the hands of the 
-owner, and thus be merged in full ownership. In cases 
where there was no ground-rent, the chance of some 
such termination of the superficies was the only valu- 
able interest which remained to the owner. The right 
of superficies had its sphere of application in cities, 
where it would often be an object with owners of the 
ground to obtain au assured and constant revenue 
from their property, without the trouble of insuring 
buildings, keeping them in repair, paying public 
-charges on the ground or buildings, etc., which ordinary 
owners of property were subject to. 

There was another right, similar in nature and ex- 
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tent to the foregoing, but adapted to estates in the 
country and to the cultivation of the soil. It was a 
perpetual lease of land for a fixed animal payment. 
For a long time it was confined to public lands, the 
property of the Roman Government or of a municipal 
corporation ; but eventually it was extended to lands 
owned by individuals. In the Corpus Juris it has the 
name of ev^/i^eusis, Greek word which signifies 
“ planting,” and in this use points clearly to unfortu- 
natT^circumstances of the declining empire. Owing 
to the constant and harassing inroads of the barbarians, 
immense tracts of land were made desolate. In the 
perils and anxieties of those times, there was little in- 
ducement to reclaim these desolate lands. It was a 
common thing for men even to abandon their own 
lands, in order to escape the burdensome taxes wiiich 
they bad to pay upon them. In opposition to these 
tendencies, it was a leading object with the govern- 
ment to promote the planting and cultivation of wasted 
and forsaken lands. And it was mainly to encourage 
this kind of planting [emphyteusis), that the right of 
whiph we speak was recognized and protected during 
the two centuries before Justinian. The person who 
received the right was called emphyteuta (planter) or 
emphyteuticarius. By contract with the owner of the 
ground, he obtained ' a bertain piece of land with the 
obligation of a certain annual payment agreed upon 
between the tw^o. He could then treat the ground 
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obtained almost exactly as if he were an owner. He 
could keep it through life and leave it to his heirs. He 
could lease it to a tenant, or pledge it to a creditor. 
He could sell it to a buyer, who would gain the same 
extended rights, but with the same obligation of an- 
nual rent-payment. In case of a sale, however, he 
must first offer it to the owner at the same price ; and 
the owner, if he did not take it, entitled to a fee 
for his acceptance of the new occupant. As the 
powers and privileges of the emphyleuta were much 
like those of the superficiary, so the right of emphyteu- 
sis terminated, under much the same condition as 
that of superficies, and the chance of such a ter- 
mination was nearly the only interest (aside from his 
rent) which was left to the owner of the property. 

As the emphyteusis is essentially a perpetual lease 
of land, it may occur to you to inquire whether an 
ordinary lease for a limited time is not also a jus in re. 
I answer, “ No : ’’ an ordinary lease was regarded as a 
mere personal contract, imposing obligations on the 
two parties, but conveying no title to the land itself- 
If an ordinary lessee was disturbed in his possession 
by some third party, if he was ejected from the land 
which he had leased, he could not bring an action, in 
his own name against the intruder ; he could not claim 
that any right which he himself had in the thing was 
violated. He could only fall back upon the lessor, 
claiming that by his contract the lessor had engaged 
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to secure him in the possesaiou of the land, and insist- 
ing that he should now fulfil that obligation. But the 
emphytouta, if similarly disturbed, was not obliged to 
fall back upon the owner of the ground ; he could 
bring an action in his own name against the invading 
party ; he could plead his right in the land, his emply 
teusis, showing that it had been unlawfully invaded, 
and demanding compensation and redress for the inva- 
sion. The reason for making such a distinction in 
favour of the emphyteusis and the superficies, was evi- 
dently the perpetuity of these rights and the full con- 
trol which they gave over their objects, two qualities 
which invested them with a character not widely 
different from ownership. 

There remains to be noticed only one more jus in^ 
re, that which the law accorded to a creditor in the 
property of his debtor when pledged for the paj^raent 
of t,he„4.§feb This, however, was not a feature of the 
earliest Roman law. Under the earliest law the credit- 
or obtained the ownership of the pledge. The debtor 
by a formal act of sale transferred to his creditor the 
field, or horse, or plough, or whatever other piece of 
property was to serve as a security for the debt. The 
creditor bound himself at the same time, and as part 
of the same legal transaction, to restore the property 
to the debtor by a similar act of sale, in case the debt 
should be discharged when it became due. The con- 
ditional engagement of the creditor to restore the thing 
R. L.— 14 • 
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received on payment of tbe debt was called fiducia 
(or trust). The same name (fiducia) was applied to 
the article itself, the piece of property, which passed 
in this way and “for this purpose from the debtor to 
the creditor. As Ae creditor was owner of tbe article, 
be could make any use of it that he pleased," pr'ovided 
that use was not inconsistent with his obligation to re- 
store it when the debt was paid. It was a very com- 
mon thing to leave it in the hands of the debtor as a 
preoarium, or temporary gift, to be recalled at plea- 
sure of the giver. Such indulgence the creditor could 
show to the debtor without endangering his own inter- 
ests ; but he was in no way bound to show it. If the 
debt was not paid when it fell due, he could sell the 
article as it was his own property, and use the pro- 
ceeds for the satisfaction of his claim If they were 
more than sufficient for this purpose, he must give the 
excess to the debtor : this was an obligation imposed 
upon him in connection with the fiducia. The pro- 
cess here described seems to have been the earliest 
method known to the Roman law of providing secur- 
ity for the payment of a debt. It was still used in the 
time of Gaius, but has no place in the Justinian sys- 
tem. With, it we find another method, doubtless very 
ancient, which, from its greater pliancy and conven- 
ience came to he the prevailing one, until at length the 
former disappeared altogether. By this the ownership 
hf'fch© article which was used as a pledge for the debt 
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remained with the debtor. What the creditor received 
was merely a jus in re ■ it was the conditional right 
of selling the article in case the debt should not be 
paid. The debtor’s right of ownership was subject 
to this limitation. He must do nothing with the prop- 
erty which would interfere with the eventual right of 
the creditor, and in case of non-payment of the debt 
he must submit to the creditor’s exercise of his right 
— he must allow his property to be taken and sold by, 
and for the benefit of, another. The property thus > 
made sj^bjec^to the Q]^edito,r’s;ws in re, was called pi^ 
nus,. It might be placed in the hands of the creditor 
' ks a manus devositum . But it might also remain in 
the hfods of the debtor ; and this came to be more 
and more the prevailing practice. For such a pignus„ 
wbinb p.niitinnp d in possession of the debtor till occa - 
si nn mip ; ht arise to rp.11 it fur t.bpi fTflrlUr.r, fBo jnrif=[*° 
had a sr ^o'^^-l^’ w-term hypotheca, borro wed from the 
(SreekT" our English verb hypotlieoate is formed from 
this term, and signifies " to maTeT^edge of this kind, 
to pledge a thing without giving up possession of it.” 
The hypotheca lent itself readily to a wide range of 
application, and received in Eoman law a very extend- 
ed, and indeed excessive, development. First, as to the 
'things pledged. Whatever had a money value, what- 
ever could be sold for money, might be pledged in this 
way. Not only corporeal things but also incorporeal, 
such as claims and rights, claims for money or labour 
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from otlier persons, riglits in tlie property of others, a 
right of way over a neighbour’s gi’ound, a usufruct in a 
slave, a right of superficies or omphpteusis. Hot only 
things present, but also things to come, things expect- 
ed in the future; the growth of wool to be taken from 
one’s flock next year, the produce of his wheat-field 
five years hence. One might even pledge something 
which belonged to another person, the pledge being 
conditioned on a future acquisition of that thing by 
the pledger. One might pledge an inheritance which 
be looked for, of course on condition that the expect- 
ed inheritance should actually come to him. One 
might pledge his whole estate, the aggregate of all his 
property relations (which, as we have seen, was an 
incorporeal thing), for the payment of a single debt. 
Next as to repeated pledging of the same object. It 
was a disadvantage of the old fiducia that a piece of 
property could only be pledged for one debt at a time.- 
The value of the property might he tenfold greater 
than the amount of the debt ; yet the debt could not 
use that excess of value to obtain any further credit, 
unless it were from the creditor into whose ownership 
the thing had passed. But the same piece of propetty 
might he hypothecated over and over again, to any 
number of persons, until its credit was exhausted, un- 
til the aggregate amount of the claims to be secured 
by it was equal to the probable value of the property* 
But If this was an advantage, it was also a danger of 
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the hypotlieca. The creditor must always fear that 
the security offered him had been impaired by pre* 
vious hypothecation. There waa no requirement of 
a prescribed form or of a public record to authenti- 
cate the existence of a hjpotheca. The creditor had 
to depend very much on the representations of his 
debtor. It waa the duty of the latter, whenever he 
pledged the property, to make known the existence 
and extent of previous pledge.^, and he was threaten- 
ed with severe punishment if he failed to do so- But 
this was only an indirect, and often an insufficient 
help to the creditor. The difficulty was greatly 
aggravated hy the admission of tacit pledges for 
particular kinds of claims or obligations, pledges 
which required no express agreement, as they were 
established and enforced by law. Thus, if a man 
lived in a hired house, his furniture was subject to a 
tacit pledge for the payment of the rent. If the 
owner of a ruined building borrowed money for its 
restoration, the new building was subject to a tacit 
pledge for the payment of the loan. The inheritance 
which came to an heir was subject to a similar pledge 
for the payment of any legacies enjoined in the will 
of the testator. The whole property of a guardian 
was subject to a similar pledge for any claims against 
him arising from the administration of his guardian- 
ship. And from the time of Oaracalla, the whole proper- 
ty of everybody was similarly pledged for public dues 
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and taxes. But there was still another aggravation 
of the difficulty. When a piece of property was sold 
for the benefit of several creditors to whom it had 
been successively pledged, the regular course of things 
was, that the one to whom it was first pledged should 
be first satisfied from the proceeds, and then the 
others in the order of time. Tf this course had been 


invariable, much complication might have been avoid- 
ed. But there were numerous exceptions to it : 
particular claims, as those of the treasury for public 
dues, were specially favoured, being allowed to take 
precedence of those that were earlier in time. Amid 
all these sources of confusion and uncertainty, it 
must have been excessively difficult to ascertain the 
real worth of any proposed security ; and, as a neces- 
sary consequence, it must have been much more 
difficult than it would otherwise have been, for those 
who were in want of credit to obtain what they 


needed. The Roman law of pledp p gpppa rs to me th e 
weakast-^pwd Lpf their system ; the p-n ly -p yt, perb ans. 
o f which one conld sav ibat it was really ill-adapt ed 
to the ends for which it was created. 


The subject of the next lecture will be the law of 


ohligations. 



LECTURE IX. 


LAW OF OBLIGATIONS. 

No other part of the law so thoroughly worked out hy feoman 
jurists, or so influential on modern systems. "We flrst desorihe the 
particular obligations, then state general prinoiples which apply to 
all of them or to certain classes. 


I. Ve rbal Oostba ct. — Instead of written notes, the Romans 
used the verbal pjE ^ lords'! question (Do ijoic 

promise^ etc., loill you give, etc.), with ooriresppn.dipg answer. If 
spondee was used by stipulator and promissor, it was a sponsio, and 
was confined to Roman citizens. If the two parties had different 
things in mind, the stipulation was invalid. If they lived in differ- 
ent places, an agent might be used ; who, however, could not say, 
Will you give Aulus Jive hundred aurei, nor Will you give me as agent 
neither form being generally valid. But he might say, 
Will you give me Jive hundred aurei, and afterward transfer (pede) 
his claim to Aulus ; or else. Will you give Aulus Jive hundred, or 
failing that give me one thousand. 


II. LtTEKAi. OoNTEACT (with Written letters ^ jbSgiMf 

the ohligatio"nITnonesuch in the Justinian law, the old use of 
codices or account-books &r this purpose (retained longest by the 
argentarii, brokers) having become obsolete. 


III. Real Contraots (where the formal basis of obligation was 
a thing deUyerOToFtendered) : such were the mutuum, commodaium, 
deposiium pignus. 

(a) Mutuum, a loan, usually of money, which, to be of use to the 
receiver, must become his property, but with the obligation of 
equivalent retm-n. There could also be a mutuum of oi'hav fimgihle 
things (consisting in number, weight, measure). Interest was 
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propisft4-j5.y^ft., separate contract ; the maximum rate varied at 
different times, but rievef'exceedsd twelve per cent,, except in the 
nmiUnmi fenus, rvliich was a kind of insurance, as the debt ceased 
if ship or cargo was lost without fault of the borrower. 

Q>) Com modat im^ a loan of moveable property, to he used (not 
owned) by the receivm', and ’returned -without compensation — (c) 
Deposiiiini, resembling the commodafwn, bnt not to be used by the 
receiver, la. the niutniim, the receiver must bear all loss or injury 
of the thing received : in the commodaUmi^ only what strict care 
might have prevented ; in the depositum, only what came from bis 
own dolm (fraud) or lata culpa (gross negligence). 

Further, any nameless agreement to mutual services became a 
real contract, with binding force, as soon as either party had 
rendered his promised service. 

IV. Ooxspf{s%L_ OoNTRiCTs (in which, contrary to the general 
rule, the mere agreemeat-'of'the parties was a ground of obliga- 
tion) : 

(«) Emptio muUtio (buying and jssUlng). Payment must be in 
money ; otherwise the business was a permutatio rerun. Until 
iraditia (transfer of possession, delivery), the ownership remained 
with the seller ; but (except in fungible things) any loss -which 
Strict care could not have prevented fell upon the buyer. The 
Seller, if he acted bom was not responsible for a defect of title. 
Until actual eviction of the buyer. For defects in the article, unless 
they were obvious, he -was always responsible. 

(J) Locatio conducUo (letting aftijuring). Payment must be in 
money. The locator retained his "ownership, and could at any time 
sell the property, only with a liability iu damages to the conductor. 
Under this head came also the hiring of lahonr {locatio operarum 
by the labourer). 

(c) Societ^jSJjpwrfaieishlp), agreement to hold certain property in 
common, 'mr the common gain of the parties. Lucrative use 
essential. Societas totorum bonorum, or alicujus neffotiationis. The 
ratio of contributions might be any whatever : and any shares of 
loss or gain might be fixed in the contract ; but no party could be 
wholly excluded from the gain {societas leonina'). 

(d) lfawd<-d^,.>(ruTOmis.§liQn) agreement to fulfil some order 
without compilation (but the mandator must pay all reasonable 
expenses of the mandatarim} ; it was much used by the Eomaus. 
Thus, tk pweurato-r to conduct one's ease In court was appointed by 
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mandate ; and, if appointed procwrato* rem suam, received the 
case with all its liabilities as Ms own. Any claim, or ri"'ht of 
action, could thus he transferred (ceded) to another. 

No otber part of <.lie law-system was so thorough - 
ly worked out, by the Roman iuris ta of 

obliga ^ifl^s. No other part has been so fully taken 
up into the juristic syetema of the modern world. 
It is highly complex; for it embraces a great variety 
of transactions and relations. There aie, indeed, 
certain general facta and principles which apply to 
all obligations or to large classes of them. These, if 
we pursued a philosophic order, should be set forth 
at the outset. But, without knowing what they 
apply to, you would perhaps fail to understand them 
readily or perfectly. It seems better to begin with 
the single obligations, and to form a distinct concep- 
tion of each, before looking at their common features 
and characters. 

Among us, if a person wishes to lay himself under 
a definite and foimal obligation, the most common 
way is to give his note, his written promise to pay a 
certain sura of money to a certain person. It is re- 
markable that this form of contracting obligations, 
which seems to us so simple and natural, was unknown 
to the Roman law. But it must be remembered that 
the law'forms used by the Romans had their origin in 
times when writing was neither easy nor common. It 
is not surprising, therefore, that among them a form 
of spoken words, a verbal contract, should hold the 
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place whioli among ub is occupied by written notes. 
This foim — called by a name of uncertain derivation, 
stimlati o — was of a very simple character, consisting 
only of a question askea by one party, and an answer 
returned by the other. The questioner or demandant, 
the stipulator (as he was called), designating in his 
question the money to be given him or the service 
to be done him, asked the other party whether he 
would give it or do it ; to which the respondent, the 
promksor (as he was called), made answer that he 
would. In the phraseology used there was a good 
deal of variety. Of frequent occurrence was the 
verb spondeo, but only among Roman citizens : no 
alien could use it either in the question or the answer 
of a stipulation. Such forms as Spondesne mihi 
decern aureos dare (do you engage to give me ten 
aurei, ^ cjji^gold-pieceB) : answer, Spondeo (I engage) ; 
or Spondesne mihi Stichum servum dare (do you engage 
to give me Stichus as slave) : answer, Spondeo ; or 
Spondes quinque dies in Tiorto meo lahorare (do you 
engage to work five days in my garden) : answer, 
Spondeo ; all such forms had the special name of 
sponsiones, and belonged on ly— te-4U eL jW civile in. its 
narrower se nse. But other forms of stipulation — 
such as Promittis mihi decern aureos dare (do you 
promise, etc.), or Pahis mihi Stichum servum (will 
you give, etc.), or Quinque dies in horio meo laboraUs 
(will you work, etc )— belonged to the jus jentium, 
and were open to aliens not less than to citizens. It 
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was required, however, until a late period that the 
binding word in the answer should be the same that 
had been used in the question. To the question, Pro~ 
mittis mihi decern aureos dare^ the answer must have 
the word Promiito ; to the question. Dahis mild Sti~ 
chum servum, it must have Dabo ; to the question 
Quinque dies in horto meo laborabls, it must have La~ 
borabo. But this requirement was given up before 
the time of Justinian : the Corpus Juris requires only 
that there should be a real agreement in meaning and 
purpose between the utterances of the two parties. 
This agreement was absolutely essential to the valid- 
ity of the stipulation. If the promiser who bad agreed 
to give Stamphilus as slave could show that he meant 
Patichus, though by mistake of name he had called 
him Stamphilus, the stipulation was invalid ; the 
promiser was free from any obligation. So, if the 
Stipulator, said, " Will you give me tem. aurei ,on ^ithe „ 
calends of next January,” and the^ promiser replied, 

” I will give them to-day,” the stipulation, was. invalid- 
If the stipulator said, “ Will you give me ten aurei in 
case Titius shall marry my daughter,” and the prom- 
iaer replied, “ I will give them without condition,” 
the stipulation was invalid. In both cases the promiser 
undertook more than the stipulator asked ; to pay now 
is more of an undertaking than to pay next. New 
Year’s day : to pay at any rate is more than to pay 
on the fulfilment of a yet doubtful condition. Yet 
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ihoagh be bad -pronQised more than was asked of bim, 
he was not bound to do even what was asked : the 
parties bad bad different things in mind, and there 
was no bargain between them. So, if be promised ten 
■aurei when the stipulator said five, or promised five 
when the stipulator said ten. In this case it appears 
that some jurists recognized an obligation for five 
aurei, arguing that to this extent there was a coinci- 
dence of will between the two parties ; but the pre- 
vailing opinion was, that the parties had diSerent 
objects in mind, so that no contract, no obligation, ‘ 
existed between them. 

By written notes, such as we use, a man can lay 
himself under obligation to any person, however far 
away. The nature of the stipulation as a verbal con- 
tract rendered this impossible. The parties must he 
in presence ; they must be within speaking and hear- 
ing distance of each other. Such a recjuirement seems 
hardly consistent with the demands of an extended 
business. In commercial affairs it must often have 
been necessary to create obligations between persons 
who were hundreds of miles apart. How could this 
he accomplished ? How could Numerius in Naples 
-assume a debt of five hundred aurei to Aulus in Alex- 
andria ? For Aulus and Numerius to come together 
face to face, so as to go through with a direct stipu- 
lation, would perhaps be impossible, or, if possible, 
not worth the time and trouble it would cost. If 
Aulus -had a son under his potestas, or a slave, whom 
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he could send to Numerius, the business was easily 
managed ; the son or slave could act as stipulator, ao~ 
q^uiring the obligation, not for himself, but for hie 
father or master. But if Aulus could do this by a son 
or a slave, could he not do it by some independent 
person ? Gould he not employ Titius, living in Naples, 
to stipulate in his name ? Such a procedure seems to 
us obvious enough, but there was a difficulty in the 
way of it. If Titius, as stipulator, put the question, 
“ Do you promise to give Aulas five hundred aurei ? ” 
and Nuinerius answered, “I promise,” the transaction 
was generally invalid. Titius could not stipulate thus 
for another, without prospect of advantage to himself.. 
To make the contract binding, the stipulator must 
have an interest of his own in its fulfilment. If Titius 
being in debt to Aulus, put the question “ Do you 
promise to give Aulus the five hundred aurei which I 
owe him ? ” then if Nuraerius answered, “I promise^” 
it was a binding engagement : the stipulator was of 
course interested in the fulfilment which was to release 
him from bis own debt. That the stipulator must have 
a personal interest in the contract, was not an arbitrary 
rule : It was founded in the nature of the case. If the 
promise!’ did not fulfil his undertaking, the right of 
action, of prosecution for the breach of contract, be- 
longed to the stipulator, the other contracting party. 
It was a means of redress for any injury that came tu 
him through the failure of the promiser. But if he 
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suffered no injury, he could claim no redress. If Titiua 
obtained a promise for Aulua without interest of his 
own, then if the promise was not kept, Titius could 
not sue, for he suffered nothing ; and Aulus, who did 
suffer, could not sue, for he was not a party to the 
contract. 

But why, it may be asked, could not Aulus appoint 
Titius as his representative so that the acts and utter- 
ances of Titius in the business of Aulus should be con- 
sidered as proceeding from Aulus himself? The an- 
swer can only be, that such was not the custom of the 
Romans. The principle of representation was not, in- 
deed, unknown to the Roman law, If a slave, me stipu- 
lator, put the question, “ Will you give me five hundred 
aurei?” it was the master’s voice that spoke through 
him ; he was his master's representative, whether he 
wished it or not. In like manner, the son under his 
father’s power was often the necessary, involuntary 
. representative of the father. Representation by free 
persons — that is, persons not dependent as sons or 
slaves on those for whom they acted —was frequent in 
suits at law, where either party might appoint a cognitor 
or procurator to take bis place, to appear as his repre- 
sentative, in the conduct of the suit. Whether it was 
allowed at all in obligations— whether Anlus could 
assume or acquire any obligation by a free person act- 
ing in his name — is a disputed question ; but it cer- 
tainly was not allowed in stipulations. Perhaps this 
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was a defect in the law-system of the Romans. By 
the admission of free representatives, they might have 
avoided some difficulties in widely-extended business 
relations, difficulties which they found other means of 
avoiding, but means less simple and convenient than 
this principle would have given them. 


How, then, was the difficulty avoided in this case ? 
How was the obligation for five hundred anrei estab- 
lished between Numerius and Aulua living in Naples 


and Alexandria? There were^ two' ways of ddihg so. 
Titins, the intermediate ac1tor'”^'empTbye3r Sy* Xiilus, 
might" first’ stipulate in nis own name ( Do you, Nu- 


meriue^promise, to give me five hundred aurei ? ”) ; and 
then, by a simple process, he might cede to Aulup, turn 
over or transfer to A ulus, the right of action which 
this contract gave him against Numerius. Titius here 
was not a simple representative, he did not gain the 
claim immediately for Aulus : ho gained it first for 
himself, and afterward transferred it to Aulus, Or, 
again, Titius could put the stipulation in this form : 

Do you promise to give Aulus five hundred aurei, 
and, if you fail in that, do you promise to give me a 
thousand ? ” This, when answered in the affirmative, 
made a valid contract; for Titius evidently was inter- 
ested in the fulfilment. True, it did not absolutely 
bind the promiaer to Aulus ; it only brought upon him 
an alternative obligation to Aulus or to Titius : it 
gave him his option between a debt of five hundred to 
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Aulus or a debt of one thousand to Titius, but there 
could hardly be any practical uncertainty as to bis 
perference. 

A stipulation might be reduced to writing and at- 
tested by the signatures of the contracting parties, or 
by that of the promiser only. In such cases, however, 
it must not be supposed that the obligation was in any 
way founded on the writing. It was founded wholly 
on the spoken words of the stipulation ; and the writ- 
ing was of use only as a proof that a stipulation for- 
mal and binding had actually passed between the par- 
ties. But in the times of Cicero and Gains, there were 
contracts in which the writing itself was recognised as 
the formal ground of obligation. It seems to have 
been an early and general custom of the Roman house- 
holders to keep codices, or books of accounts, with se- 
parate columns for debit apd credit. If Titius, then, 
proposed to bind himself to pay Aulus a hundred 
aurei, it could be done by means of these account- 
books. If, by concerted action of the parties, Aulus 
entered one hundred aurei in the credit column of his 
book as advanced to Titius, and Titius under the same 
date entered one hundred aurei in the debit column of 
Us book as due to Aulus, the effect was the same as if 
a stipulation had passed between them. TheggJitewd 
con^gfits (as they were called)— thfi._abligation_b.eing 
'creatad by written, lettei's.and npt by sp oken word s — 
seem never to have had any great importance. They*” 
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remained in use for tbe mutual transactions of the 
argentarii (or brokers), Ion;? after they had become 
obsolete for other persons. . Bat_Jifi£ora J,be,..twne .of 
Jusj^nian they bad disappeard altogether. In the 
Oo^us Juris . there is no literal contrapt, properly so 
called, no use of writing as the formal ground of an 
obligation. That some formal ground was necessary, 
that a mere informal agreement of two persona was 
not sufficient to estahlish a full legal obligation, was 
the general principle of the Eoman law, though sub- 
ject (as we shall soon see) to some ancient and impor- 
tant exceptions. 

But we have not yet exhausted the contracts 
which had a formal basis. This might consist, not 
in words spoken or written, but in some thing, some 
object, whether money or other property, delivered 
by one party to the other. T hese were the real 
c ontracts, so n amed from the res (or thing delivered) 
which was the formal basis " of their obligation. They 
were four in number, the 

the dep qsitum, and^^the^^i^oM# ; of which the first 
three require a few words of description. 

The mutuum was a loan, most commonly a loa n 
of money. The obligation took its rise from the de- 
livery of the money, its passage from the hands of the 
lender into those of the borrower. It not only passe d 
into t he hands of tbe borrower ; it becaine h is pi^- 
ertyh ljucti was the Roman theory of the transacClon. 
'fhere was a transfer of ownership from one party to 
R. L.— 15 
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the Other. Without thia it seemed to the Romans im- 
possible for the receiver to mate use of wlmt he re- 
ceived. If the lender retained his ownership in the 
money, be whs entitled to demand again tha t very 
money the same indentical pieces of gold or silver that 
he had ad'vauTrt>tir‘’'~6irr'°”wIthsu'eh the 

loan would be practically worthless. The borrower, if 
he used the pieces must throw them into the ever- 
flowing channels of business, where they could never 
again be identified or recovered. It was necessary, then, 
according to Roman ideas, that the borrower should 
become owner of the money ; but at the same time and 
by the same act he came under an obligation ; he was 
bound to return an equivalent amount of money to 
the lender. Now, there are other things besides 
money which disappear and are lost with the using. 
Such are grain, wine, oil, dye-stufis, and the like. Of 
all these things the Roman writers say that “ they 
consist in number, weight, and measure.” If a man 
was entitled to ten anrei, and had to take them from 
a pile of those coins lying before him, it was a matter 
of perfect indifference what particular ones be took : 
he thought only of the number ; any one set of ten 
would do as well as any other. If a man wanted a 
quart of wine, of a designated kind and quality (as 
best Falernian of ten years’ standing), and liad to 
take froca a cask that stood before him, it v^as 
matter of indifference what particular quart he to'ok, 
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whether it came from the top of the cask or from the 
bottom : It was only the measure that he thought of. 
For this important class of things— in which, if the 
kind and quality bo determined, the individual sub- 
stances are no longer of account, but only the amount 
or quantity — the Romans had no single name ; modern 
writers have called them fungible things {hom fungor^ 
to discharge an office), because a given amount, a 
pound, for instance will do duty for, will perform 
the part of, any other pound. It was necessary to de- 
scribe them here, because all fungible things, and only 
such, could be objects of a mutuum. There could be 
a mutuum of wheat, of wine, of oil, etc,, as well as of 
money ; but not of a piece of ground, a slave, a horse, 
a plough, a book, and the like. The obligation im- 
posed by this contract was only that of equivalent 
return. The borrower of money, if he- was bound 
only by the mutuum, was simply required to pay 
back the principal. If the lender wanted interest — 
and Roman lenders wanted it not less than those of 
modern times, and were accustomed to have it too — 
it must be promised by a special contract, connected 
with the mutuum, yet distinct from it. When the 
money was delivered, and the mutuum thereby con- 
summated, the borrower bound himself by a verbal 
contract, by a formal stipulation, to pay intwest 
upon it. The ra^eof interest could be fixed by 
agr eement of theparties, and expr essed in the worria 
of the..stip,ulatioii. Only it must in no case exceed the 
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maximum allowed by law, which varied with the 
legislation of diflerent periods, but never rose above 
the so-called oeniesima usura, that is, on e per cent , 
a _taQa th. or twelve per cent, a yea r. Yet there was 
one species of mutuum, of a quite peculiar character, 
in which, prior to the time of Justinian, there was no 
restriction on the rate of interest. This was the 
nauticum fenus (or shipper's loan), which had the 
form of a loan, but served the purposes of insurance. 
The owner of a merchant-vessel could borrow money 
on his equipment and cargo, with the express agree- 
ment that, if the vessel should be lost or the goods 
destroyed by any accident of the sea, without fault 
on the owner’s part, then the obligation of the mu- 
tuum should cease, the money lent should never be 
repaid, the borrower should have it to cover the loss 
he had sustained. The risks of the sea being thus 
thrown upon the lender, he was allowed in hia agrees 
ment to name a rate of interest beyond the limit fixed 
by law for ordinary lenders. This higher interest 
continued as long as the peculiar risks continued, 
that is, until the vessel reached her port : if the loan 
was not paid then, the interest accruing from that 
time on was reckoned according to the legal maxi- 
mum. 


Next, tlie It 

P^Ppeyty, to 

.I cwAft- lender, without compensation, at a timei 
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fixe d jg the agreement. The .object of the commoda- 
turn must be moveable property : if field or a build- 
ing was given up to another, to be held and used for a 
designated time, the result, by the Roman law, was a 
jus in re, a right of usus. The ownership of the com- 
modated object did not pass to the receiver ; it re- 
mained with the lender ; and to him must be returned 
the same object, the same individual <T:hing or things, 
that he gave: in these points the commodatutn differed 
from the mutuum. The object was to be used by the 
receiver for his own service and convenience, and was 
thus distinguished from the object of the depositum, to 
be noticed presently. Th e kj nd of use, if not specified 
when the contract was made, i mist be that which natu- ^ 
rally belonged to the object: a ^horse.. trained for the 
saddle must not be set to ploughing or carting. The 
use conceded in the commodatum was a gratuitous 
use : If any compensation was required, the transac- 
tion had a different character : it was a locaiio et con- 
ductio (letting and hiring). And, lastly, the object could 
be kept throughout the designated time : in this re- 
spect the commodatum differed from the precarium, 
the mere permission to keep and use an object until 
the owner saw fit to reclaim it. The precarium (as 
we have seen was a thing of frequent occurrence among 
the Romans ; but as it rested merely on the sufferance 
of the owner, and was terminable at his sole pleasure, 
it was not reckoned among contracts or obligations. 
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Next, the depositum : the name explains itself and 
hardly calls for “definition. Like,„the .commodatum, it 
was confined to moveable property. If a person had in 
his charge the land or honse of another, without the 
right of using them, he was looked upon as a manda- 
tarius (or agent) of the proprietor rather than as 
holder of a deposit. It was matter of course that 
depositary (the keeper of the deposit), haymg._ no ..right 
to_^je_ the object kept, paid nothing for it ; but neither 
could. he demand pay for keeping it. Or rather, if he 
demanded pay, he ceased to be a depositary : the con- 
tract was no longer called a depositnm : it was a cov- 
enant which the law would recognize and enforce, but 
for which it had no special name. Therejyas. intBr;.„ 
esti ng di fierence between the mutuum, the commoda- 
tum, and the depositum, ag regards the risk of loss or 
I injury to the object received. The rec eiver of th e 
mutiiunu ^ecaTne.. pwn.a.r nf -the j^biect. and with ^is 
ownership took the entire risk upon his shoulders, 
the nur se of pold~ was tor n fr om him by robbers, if the 
heap of grain was burned by enemies in the barn that 
held it, this made no jot of difference in his obliga- 
tion : he must return a full equivalent in kind, quality. 
and quantity, to the *hr 

own ership te mained with the lende r : the^ receiver w as 
only responsible for careful use amL keep ing. If the 
ohje ^ was inj ured or destroyed by any accident which 
be had not the power of pr event ! ng7"theTo8a"*‘Te!Tupon 
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the lender. The lender mnat bear even the gradual 
deterioration caused by using the object, so long as it 
was used in a natural and proper way, And yet, as 
the receiver obtained from the contract an advantage 
for which he was to make no compensation, he was 
bound to exercise the strictest care. It was not enough 
that he treated the object with the same care as he was 
wont to exercise for his own property. The utmost 
possible care was exacted of him: if any attention, any 
vigilance, any effort on his part, could have prevented 
the loss, then the loss must fall upon him. But 
receiver of a. rtepnait: nhtairied no advantag e from .the 
ob ject; be simp ly rendered an unoomnetisated service . 
Henc e hewa^n^ 'hQUD?lo^~^eroiBe'’''any~'speci^^ 
not e ven -so avuQircare^9~Ee~T^~ in tfiFTTabTFor* usin g 
for h is own t>roner tv. He was responsible, of course, 
for any apy fraud or tiiniri ter intention of his 

own; for any harm that might come to the object with 
his knowledge and consent. He was responsible also- 
for what was called that Tiagt^poTico 

that extreme recklessness, which implies a kind of de- 
pravity, and is not always distinguishable from dohis. 
But for any ordinary negligence he was not held ac- 
countable. ■ It was cn nsiderp.fi rather as the fault o f 
the de pQ8ltflx --..jfc---hft Viia nroye rty to a slac k 

and sh iftless keep er. 

O f, vianw / or pledge) we spoke in the last lecture. 
Deposited in the h ands of the creditor a s spciiritv for 
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a de bt, it wafi—aub ^ iect to his ?*w m r e, his right, if he 
was not paid in time, to sell it and obtain his satisfac- 
tion from the proceeds. BQt__witti„this right went an 
obligation-oa his part to restore the thing unharmed 
in ^ase the debt was paid according to its terms. 

The mutuum, commodatum, depositum, _|i,nd--.p,ig‘ 
nu9, were the most important of the so-called real con- 
trajcts. They were the only ones that had specific 
names. But they did not by any means constitute the 
whole class. Every nameless agreement, of whatever 
kind, by which two parties engaged themselves to 
mutual services of giving or doing, was biought under 
this head as soon as either party performed the ser- 
vice which he had promised. If Aulus engaged to 
give a horse to Titius, and Titius to build a barn for 
Aulus, each service being in consideration of the other, 
it was not at first a binding contract ; the mere agree- 
ment of the parties did not suffice to make it so : 
Aulus was not bound to give the horse, nor Titius to 
build the barn. But if either of the two fulfilled his 
promise, the case was altered : it was no longer a mere 
agreement: there was a w, a thing given or done, 
by one party to the other, which changed the agree- 
ment into a real contract, and the remaining party 
was now bound to perform hia part. If Aulus had 
given the horse, Titius could not refuse to build the 
barn, and viee versa. 

The principle of the Roman law, to which we have 
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now several times alluded, that the_ me/e agreement 

tw o parties did not make a binding contract, MUt 
not be taken for a universal principle. It bad very 
important exceptions, which the Romans were brought 
by the necessities of business to recognize and admit 
from the earliest period. The which 

were called consensual, because the mere consensus of 
the parties made them binding, were of constant and 
indispensable use. They were — 1. Buyi ng 
selling:. 2. Letting and hiring; 3. Society; and 4. 
Mandate. Let us look at these in order. 

First, then, the einpiio vendiiio (buying and sell- 
ing). The seller agreed to bring a piece of bis own 
property into the possession and ownership of the buy- 
er ; in return for which the buyer agreed to give the 
seller as price a definite amount of money. Nothi ng 
more than this was necessary to impose upon each 
party a full legal obligation to perform his part of the ' 
agreement. But was it necessary that the equival- 
ent promised by the buyer should be in money ? 
Might not Titius agree to pay in a hundred bushels of 
wheat for the plough whicli Aulus was ready to sell 
him? He could do so, unquestionably; but tbe 
transaction then assumed a different character. It 
was not an emptio vendiiio; it was a permutatio rerum 
(an exchange of wares, a barter). It was not a con- 
sensual contract; the mere agreement did not make 
it obligatory. It fell under the class of nameless 



226 


THE HOMAN LAW 


engagements just now described, engagements which 
were not obligatory until one of the parties had per- 
formed his promised service. The contract of sale 
(that is, the agreement to sell) made no immediate 
change in the ownership of the thing sold. As long 
as it remained in the hands of the seller, it continued 
to be his property. It was only when the seller 
fulfilled his engagement by the tradition of the thing, 
its delivery to the buyer, that the latter became 
owppr. In other words, the ownership passed with 
the possession. But . suppose that the thing was 
injured , or destroyed, or. Rtoleu— before it came into 
the p ossession of-tbe h nypj, on whom mnat. |.ho Inoa 
fall ? You^ would probably say at once, on the seller. 
The la w threw it in many cases on the ■b.uYer. Th e 
governing principle was this, that if onp party (^id 
everything in his power to fulfil the contraat, he 
was entitled to claim fulfilment from the other. If 
the injury was due to any dolus or culya (any fraud 
or negligenc e) of the seller, it could not be said that 
he had done all in his power to carry out the engage- 
ment ; the loss must fall upon him. But if it was 
brought about by unavoidable accident or violence, 
if it was the result of causes which he could not foie- 
see or prevent, then he had done his best, he had 
done all that could be I’pquired of bim : be was en- 
titled to claim fulfilment of the other party, to demand 
the payment agreed on from the buyer. If, however, 
it was a fungible thing — as a bushel of wheat or a 
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barrel of wine— that he agreed to sell, the loss, even if 
wholly unavoidable, fell upon the seller. The con- 
tract in this case did not relate to the particular 
grains of wheat or drops of wine that chanced to be 
in his possessioi). It related to certain kinds and 
quantities of things, which he could still obtain from 
other sources, and was bound to obtain so as to fulfil 
his engagement. There were cases in which a thing 
passed by delivery into the possession of the buyer, 
without thereby passing into his ownership. If the 
seller himself was not owner, if his title was a de- 
fective one, the title of the buyer must be defective 
also, Suppose ' that Titius having bought a horse 
from Aulus, and having kept it for a time in his 
possession, finds that it had been stolen, not,p.grhaps 
by Auju3__^liuq|plf, but by ..somebody .else, from a former 
owner. If Aulus, when he sold the animal, acted in 
bad faith, knowing that it was stolen, he was liable to 
an immediate prosecntiou by Titius, tv ho could I’e- 
cover, not simply what he paid for the horse, but 
whatever value from any special circumstance.s the 
horse might have for him. But if Au lus ^ha(^ acted 
iu good faith, believing the animal to be his, then 
Titius, so long as bis own possession was undisturbed, 
had no ground of complaint against Aulus. The 
latter, being personally free from blame, could not 
justly be required to remedy a merely apprehended 
evil, a liability to inconvenience which might never 
actirally be felt. But if the real owner brouglit an 
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action against Titius, if Titias suffered an eviction 
(as it was called), a loss of possession by legal process, 
then he could fall back upon Aulus as seller, and 
Aulus of couise had a similar right against the person 
from whom ho derived possession- Again, if the 
buyer needed to be secured from a defective title, 
he might equally need to be secured from a defective 
article. And this security the law accorded to him 
The general principle was, that_Jhe .seller guaranteed 
the thing s,pld, unless he expressly refused to do sq. 
He waa mot responsible, indeed, -for obvious defects, 
which the buyer might have seen, and ought to have] 
seen, when he was making, the purchase. But for 
other defects the seller was responsible, even if he 
was not aware of them himself. The buyer was en- 
titled to have an article as good as he supposed, and 
might reasonably suppose, that he was getting when 
he bought. If he failed of this, and the defects were 
so gieat as to make the article practically worthless 
for him, he could claim the annulment of the bargain. 
If the defects were less serious, he could insist on a 
diminution of the price, or, if he had paid, on the 
return to hioa of part of the purchase-money. 

Second, locatio conductio (letting and hiring). Here 

the locator fthe letter] agveg<JJ3o“jP^t 3 of his 

own property, jntp jhe ^ hands, Qf„jhe otljer, party, the 
■conductor (or hirer), to be_us,eji,hy,him ; and in Xf^ton 
for t his nse ,^ tKe 4?.Qnductor agreed to pay a definite, 
amofint of mon ey of the locator. In the commodatum 
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also, the receiver obtained the use 9I; wbat came to 
him; but he obtained it as a gratuity, while the con- 
du^or had to pay Jor it. As regards a money pay- 
ment, the transaction resembled the emptio cendilio 
buf, unlike tlm bi^_er, the condustQr_(atJiice£l.d,id.~not 
obtain the ownership of what came to him. Strictly 
speaking, he did not even obtain possession ; the thing 
came into his hands, and he exercised a possession over 
it, but it was the locator’s possession, not his own. If 
wrongfully dispossessed,^ he could not bring a prosecu- 
tion“in‘*'Eia own name against the wrong-doer, on the 
grbrmH" that any right pf Ms had been infringed. He 
couliTEBTy M 'back upon the locator, insisting that be 
should secure for him the use promised in the contract, 
or pay him damages of the loss of it. If the wrong- 
ful dispossessor was prosecuted at all, it must be in 
the name of the locator, wlio still remained in law the 
rightful possessor. I have spoken of a wrongful dis- 
possessor ; but the ^ dispossession m ight be a rightful 
one. There was nothing to prevent the locator, from 
selling^^ the property at any time. He would of course 
be liable to the conductor for breach of contract; but 
this made no difference in the validity of the sale ; the 
buyer might enter at once upon the property, turning 
out the conductor from a possession to which he bad 
now no legal right. It was usual, however, to pre- 
vent such hardship by making it a condition in the 
contract of sale that the buyer should maintain 
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thfi existing looatio ; the loeatio sliould still continue, 
but with the buyer as locator in place ol the seller. 
An important variety of the loeatio conduotio was the 
hiring of labour. Instead of a house or a horse, a 
workman might give his own body, his physical powers, 
to be used by one who agreed to pay him for the use. 
To this head was referred, not only what we are wont 
to speak of as hired service, but also the job-work of 
artisans. If Titius, being a jeweller, received gold 
from Aulus, which, for a payment agreed on between 
them, he was to fashion into a ring, this was a loeatio 
cperis (letting of work). If, however, the material, 
the gold, was furnished by the jeweller, the contract 
was not regarded as one of letting and hiring, but as 
one of buying and selling : Aulus in that case bought 
the ring from Titius. 

Third., 

ment between two or jnoie pe rsons, whereby they en- 
gagedTtliaT TOeh and such property, specified" in the 
transaction, should be held by them in common, and 
used for their common gain and profit. This last idea, 
of a lucrative use, as the aim of the societas, was an 
essential element in the contract. Without it there 
might be a communio bonorum, a joint ownership of 
undivided property, such as often arose without any 
contract, by gift, or legacy, or inheritance, etc.; but 
there could not be a soaietas in the law-sense of the 
term. For this lucrative use the soeii (or partners) 



, LAW OP obligations 


231 


might agree to have all their property, with all their 
acquisitions and liabilities, in common : that was a so- 
oietas totorum bonorum. Or they might contribute 
only certain parts of their property to -the common 
stock : and they might limit their common operations 
to some particular kind or kinds of business ; that was 
a sooietas alicujus negoliationis. The contributions of 
the parties to the common stock might "be very , un- 
equal : it might even be that a party contributed noth- 
ing, the othejB being perhaps induced to receive him 
by the expectation of valuable services- But whatever 
the ra^^of, their contributions, i _t^ , \y a8 alwayts., a§8gn;igi;|, 
in _ la w^ unless otherwise expressed in the contract, 
that l.l^e parties. were all equally interested in the 
socieias, all entitled to equal shares in its gains if it 
was sucecssful, or bound to equal shares in its losses 
if it was unsuccessful. Yet by express statement in 
the contract, any proportions of gain or loss might be 
established among the parties. Thus, it might he 
arranged that one party should have three-fourths of 
the gain, hut only one-fourth of the loss ; or even that 
one should have three-fourths of the gain, but none 
of the loss. But arrangement by which ppe, party 
should have all the gain was not recognized as binding ; 
it was considered as coutraiy to the nature apd pur- 
poses of the the aim of which , was gain for 

all the parties Qqncerned- Such an arrangement the 
lawyers called societas leonina, a parthershrp 
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wTiicTi the lin n in the fable imnnHec^ npon the cow , ihe 
sheepTand tlie 'sh e-goat, his associates in the chase. 

• This was ^ an 

agreement hy which one party engaged to fulfil with- 
out compensation some mandate or order given to him 
by the other jrarty. I say, “ without compensation." 
It will be understood, of course, that the giver of the 
mandate could make any return he pleased for the ser- 
vice rendered him. He might even b-ind himself in 
other ways, as by a formal stipulation, to make some 
return. But he could not bind himself to this in the 
contract of mandate; or rather the contract, if it con- 
tained such an engagement, was a mandate no longer : 
it might be a case of loootio oonduotio (a case of hired 
labour), or it might he one of those real contracts with- 
out special name which became binding only by the 
fulfilment of one party. The mandatary (as he was 
called), the receiver of the order, was hound of com se 
to execute the service which he promised ; and on the 
other handf the mandator (the giver of the ordei^ was 
bound to pay all expenses nep^gsarily and propefly.i'^* 
ourred by the mandatary in the cliscbarge qi hia trust. 
The mandate was employed among the Bomans -for a 
great variety of business purposes. In law-proceed- 
ings especially its employmenf was very extensive. If 
. Aulus had a suit at law, whether as plaintiff or defend- 
I ant,- and was unable to conduct it in person, from 
‘ necessary absence, or pressure of occupation, or lack 
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lOf legal knowledge, or from any other cause, he could 
Igive Titius a mandate to conduct the case as prooura- 
ftor : security was then offered to the court that Aulus 
would accept and ratify the acts of his procurator Ti- 
tius. And Titius might also be appointed by mandate 
procurator vn rem suam (manager for his own inter- 
est); and by accepting such appointment he made the 
case his own, with all its chances of gain or loss. If 
Aulus bad a claim against Seius, even though he had 
never brought it to a prosecution, he could transfer it 
to Titius by a mandate of this kind, appointing him 
procurator in rm suam ; and Titius then had all the 
same rights and liabilities in the matter that Aulus liad 
had before. If Aulus had obtained by stipulation from 
Seius the promise of a hundred aurei, he could by such 
a mandate transfer or cede the obligation, mak§ it over 
to Titius, so that practically Titius instead of Aulus 
should become creditor by the stipulation. This, in 
fact, was the process already alluded to, as the one 
oftenest used for escaping the difi&culty, which the re- 
quirement of personal presence in stipulations occa- 
sioned in business affairs. 

The most important obligations have now been 
enumerated and described. The few which remain 
must be taken up in the next lecture, after which we 
shall attend to the general nature of obligations, and 
to some special classes which need to be distinguished 
among them. 

R. L.— 16 



LECTURE X. 

LAW Off OBLIGATIONS-— (continued). 

As in the four consensual contracts the mere agreement of 
parties created a perfect obligation, so also it did in pacta adjecta^ 
subordinate agreements annexed to any binding contract (never to 
stipulation or mutuum) ; so also in constituium, agreement to fulfil 
a previous (even, imperfect) obligation. 

Obligations quasi ex contractu arose from various causes, as 
guardiaastdp ; joint ownership of undivided property ; soluUo 
indebtU (payment of a mistakenly supposed debt) ; negoUorum ijestio 
(service rendered in a sudden emergency, -which forbade -waiting 
for a mandate), etc. 

Obligations from DELICT. Beside^gJi5i^__punishmpnt of his crime, 
the -wrong-iloer -was Ikhle to the injui-ed party in (|g^ages,' -which 
might exceed the amount of injury, and thus be a poena (pnvate- 
la-w penalty).— (a) must restore the property 

stolen or an eq^uivalent, and pay as poena its quadruple or double 
value, aoooiding as the furtum -was manifesium or neo manifeatwm 
(reason for the difference).— (h) Bap}V,a : the four- 

fold. -which included the value of the property taken and a threefold 
poena. —(c) Damnum injuria datum (wrongful injury jjp ppoppjjty): the 
offender, by the Lex Aquilia., must pay the highest price -which the 
injured property -would have brought -within thirty days before the 
act ; or if a slave -was killed, or a domestic quadruped, the highest 
•within t-welve months before. Same liability for culpable careless- 
ness as for design. — (d) Injura (outrage to one’s person) might 
consist in violence (to man himself or members of his household), 
or in slander, or in mere Insult. Roman sensitiveness to ridicule. 
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Master liable, by actio noxalit, £or delict o£ slave ; miglit escape 
by giving up slave. Oompai'e aetio do pcmperie against owner of 
vicious animal— obligation. (7){as; ea; delicto, on a for unjust 
decision, etc, 

Gemeal Peihoiples.— The obliga.tion, ,was , a pereoml relation 
between two parties, a fifiKo)"’' bound to render some service, a 
c«*etf#f8!^o”recelve"^it‘'’'(tliouglx in some contracts, especially tlie 
consensual, there were mutual services). The debt was a binding 
(^obligatio), the payment a releasing (solutio), of the person. The 
creditor’s hold was on the person (only later on the property) of 
his debtor. The nexum of early Roman law was in form a condi- 
tional sale by the debtor of his own person, which thus became 
liable to summary and severe treatment by the creditor. 

The service required by the obligation did not encroach far on 
individual freedom, as it related to only one, or at most a few 
definite acts ; and was thus irnlike the sKtensive and undefined 
service due from son to father, wife to husband, citizen to state. — 
It must have a money value, making larger the creditor’s estate. 
But some valuable services it seemed wrong to degrade by putting 
a price on them. Hence a promise of profo.ssional services was not 
enforceable as an obligation ; so too in Roman (not Latin) law, a 
promise of marriage, 

The law recognized an ipapafteot ohligatio (mUuraUs), which 
could not, like the perfect {Civilie), bo ontorcod by a direct action, 
but might have force in indirect ways, as ground for a nolnti re.lcn~ 
tio^'d'oomtl'tutmn,, a hovatto, a pigntis, a oompensatio. The natural 
obligations arose iu general from transacUons whicli would have 
created civil ones, but for some defect in form or iu legal capacity. 
Loan contrary to senatus comnltuin Idacedoniaiinm. 

Oivfi. obligations were divided into those st rfptj , (stipula- 

tion, mutuum, delict obligations), subject to a literal avid rigorous 
oonstruotion, and those bo naefid ei (as most real, and all consensual 
contracts), in which the ju’ffg’S must consider the aims of the parties 
and the demands of reason and equity. 

'Where several debtors bound themselves to one creditor, or 
several creditors accepted one debtor, there was often a plurality 
of obligations, each debtor being liable for, each creditor entitled 
to, his own part merely. But there might be only one obligation 
called correal^ each debtor being liable for the whole, but released 
if one of them paid, and each creditor entitled to the whole, but 
Satisfied if one was paid. Usually this was created by a common 
stipulation, but it could arise in any way by which several persons 
were made to owe an indivisible service . 

The four consensual contracts — of buying and sell- 
ing, letting, and hiring, society and mandate— were 
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the oaly independeat engagementa in which the Ro- 
mans allowed the mere agreement of the parties to 
create a binding obligation. Independent engagementB, 
I say, in contra^t^ tp, tl>e so-called (pr ad- 

ded ei^agements). If Aulus sold a horse to Titius, or 
if Titius hired the horse from Aulus, or received the 
free use of it by commodatum, or if the two by soci- 
etas agreed to have the horse as common property — 
in all Buch cases the parties could add to the contraqt 
any special engagements they pleased, as to time of pay- 
ing, as to manner of using, and any lihe points : these 
pacta adjecta required no formal ground (in words or 
things) to make them binding. It was enough that 
the principal contract was binding ; they were looked 
upon as parts of that principal contract, and so, as 
sharing in its obligation. But there were two_^con- 
tracts, the siipulatio and the mutuum, which were 
never allowed to give support and eSect to such pacta 
adjecta. These two were so formal and definite in 
their character that it seemed an incongruity to sufer 
them, to he limited or modified by any mere under- 
standing of the parties. Difierent from the pacta ad- 
jecta was the so-called oonsftviam, or agreement to 
fulfil some previously incurred obligation. Such an 
agreement, however informal, was always binding ; 
the pre-existing obligation was a su£G.cient basis for it.' 
The pre-existing obligation might be an imperfect one ; 
it might be nothing more than the natural obligation 
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arising from the mere agreement of the parties. 
Though in such a case the law would not enforce the 
first agreement, the second one, founded upon that, re- 
cognizing and confirming it, seemed to have a strong- 
er claim, and could be enforced by process of law. 

The obligations thus far,,. described have all arisen 
from a contract or covenant made with consenting 
wilL^e,t;vv:een the,,. tW 9 part,ies. ri^ere was another 
class of obligations, to be looked at presently, which 
had their origin in a d^tum (a delict or delinquency), 
a wrong, unlawful act done by one party to tfie 
oth^' The Koraan jurists divided obligations into 
those arising from conU-ac-t and those arising from 
d ejiot But in doing so . they found that there _w.6r e 
some obligatioua which could not nroperlv he roferr ed 
to gitiifii— iM»d. Tlie guardian, who had to adminis- 
ter the estate of an infant, came of course under 
obligations to his ward ; obligations which did not 
arise from any contract between them, for the child 
had no option in the matter; and just as little from 
any delict or wrong act of the guardian. Such obli- 
gat ions the Romans, h aving no proper name for the" 
cla ss, spoke of aa arising quasi ex cnnt.rar.tu (as if 
fro m a contrac t): their incidents and effects were the 
same as if they had arisen from a contract. An, 
obligation^ of this quasi-cpntractual kind subsisted 
betwegn„.jdiat ..owiiere of. runiiyidgjjL.. property, where 
they ,,h.ad • become such, not by, a „ cqntrao fc concluded 
between them, but by gift ''from a third party, or 
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by inbieritaTice, or in some similar way. Again, if 
Aulua by any mistake paid Titiua what he did not 
owe him — and such things could not fail to occur, 
though doubtless the opposite error, of not paying 
what one owed, must have been much more common 
—Titius, even though he had acted in good faith, 
was under legal obligation to give back what he had 
received: this was the soluHo indebiti (payment of 
something not due, payment of a mistakenly supposed 
debt), and was another ease of quasi-contract. Yet 
again, if Aulus, living in Rome, had some property or 
interest in Naples, which thi-ough unexpected circum- 
stances was threatened with loss, unless something 
was immediately done; then if Titius at Naples 
mterposed at once and did what was required , Aulus 
was brought under obligation to compensate him for 
any expense which he had necessarily and properly 
incurred in doing so. Perhaps a bouse belonging to 
Aulus bad been shaken by an earthquake, and was 
in immediate danger of falling, when it was propped 
up and repaired by Titius. Here the negotiorum 
gester (manager of the business), for so Titius was 
called in the case supposed, though he had made no 
contract with Aulus, for whom he acted, was treated 
just as if he had received a mandate from the latter. 
Here, then, in -the so-called negotiorum gestio, we find 
another case of quasi-contract. 

It only remains now to describe, very briefly, the 
obligations arising from delict. These delicts (or 
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wrong actions) were, in general, violations oJ! 1 bw» 
and therefo re Qffe nc,oa -agajjiat the ^tate ; they _ were 
crimes, punishable as such by the processes of crimi- 
nal law, a branch of public law, which does not come 
within our view in these lectures But .besides bie 
liabilities to the state, the wrpng-doer came under 
private-law obligations to the_^,pyr^on wronged. He 
was, always and of course, bound to repair the damage 
whick he had caused _ to thaLpereon, to make hie con- 
dition as good as it would have been if the wrong act 
had not been^ done. Butin many cases he was bound 
to do more Vhan this. Thus a thief discovered in the 
act had to restore the thing taken, but he could also 
be compelled to pay the owner fourfold the value of 
that thing. This fourfold payment was poena (or 
pe^ ltyh ^ a private-law penalty , _.. guite distinct ^from 
the .^ ^ ^-puhi rc (or punishment), wHicli the state 

inflicted for the crime. Where the wrong act was 
the killing of a horse, the owner could demand the 
highest price that the horse would have brought 
withiu the preceding twelve-months ; it might be 
much more than the owner could have got for him 
on the day of the killing, more therefore than a 
compensation for the actual value destroyed ; and all 
the difference, all that went beyond a simple compen- 
sation, was poena in this sense of private-law penalty. 

There were kipds of delict 
from theft, from robbery, from''* 


obligations, arising 


to one s 
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property, and from outrage to one’s person. Furium 
(orltEeft) was differently treated, according as it was 
manifestum or neo manifestum (according as it was 
or was not detected while in process of cornmission). 
In hoth, of course, the thief was bound to restore the 
property stolen. But besides this, the furtum- mani- 
Jestum (as we just now saw) was visited with a fqur- 
fold penalty, while for the furtum neo manifestum the 
penalty was only twofold. The theft was considered 
as manifest if detected before its completion ; and it 
was not regarded as complete until the thing taken 
was conveyed to some place of deposit. If, after he 
had seized his prey, the thief was found not before 
leaving the spot where he took it, or before reaching 
a spot where he could keep it, the case was one of 
furtum manifestum, and subject to the fourfold penal- 
ty. Why___Ai8 distinction was made between the 
two kinds of tlnefiE,' why one was visited with a larger 
penalty than the other, is a curious and perplexing 
question. It is noj^ easy ^to see that the guilt of the 
wrong-doer, or the suffering of the injured party, 
was greater in one .caee.than in jihe_^ other. Or if a 
difference was to be made, plausible reasons might 
be found for making it in the opposite direction. It 
might be argued that he who could carry off his 
booty without being observed must generally be the 
more crafty and dangerous villain of the two. In ex- 
planation of the diflSculty, it has been suggested that 
thes e priv ajadAW~.peiudtiea--wnra-..orj^inaI^ designed 
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to prevent attempts at seJi-redress ; that they were a 
kind of le^al commutation for punishment which the 
injured party would be disposed to inflict with his 
own hand on the wrong-doer. Now, against a thief 
caught flagrante delicto, the sudden wrath o£ one 
whose property was being carried off before his eyes 
would prompt him to severer inflictions than he might 
care for when his anger had time to cool. This 
natural effect of sudden and strong excitement we 
may suppose to be allowed for, and represented in 
the heavier penalty of the furtum mani^estum. The 
explanation is ingenious and interesting ; and if it is 
not certain, I have none more certain to offer. 'I’heft 
might be committed against a person who was not 
owner of the thing taken : it was enough that he had. 
some valuable right in the thing. In fact, a man 
might commit theft by taking a piece of his own pro- 
perty. If Aulus„ h;8.ing owner of a horse, had granted 

•wy / . * ‘ 

the usufruct of it to Titius, and afterward took the 
horse secretly away from Titius, he pould be punished 
as a thief. His ownership did not justify the act ; 
for it was limited by a right of using and enjoying 
which belonged to Titius; and, in depriving Titius of 
this right, he has made himself guilty of theft. 

Different from theft, which always implied an at- 
tempted concealment, was rapina (robbery) committed 
by open force. The robber also could be made to pay 
fourfold the value of what he had taken. But when 
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he had done this, he was not bound, like the author of 
a furtum manifestum^ to a further restoration of the 
thing itself. One-quarter of hie foiirfold payoient was 
a simple compenBation for the injury done ; the le- 
tnaining three-quarters was a penalty, but it was a 
threefold (not a fourfold) penalty for the offence. 


The tre atm ent of damage to one’s property (dam- 
num injuria datum, damage wrongly given) was .regu- 
lated by the Aquilian law, a statute earlier than the 
time of Cicero. In general, the owner of the injured 
property, ^could demand the highest price it would have 
brought within thirty days preceding the injury. If, 
however, the injury consisted in the killing of a slave, 
a horse, or any domestic quadruped, the owner could 
demand the highest price it would liave brought with- 
in the preceding twelve months. In either cash if the 
wrong-doer refused to pay, stood tijial, and was.^COH" 
victed, his liability was doubled. Whether the injury 


was done by design, or through culpable carelessness, 
made no difference in the lp^i5iJ,4BSiqtion.''~ 'SuT' what 
was to he regarded as culpable carelessness depended 
a good deal on the relations of the parties and the cir- 
cumstances of the case. Thus, if a soldier practising 
with the lance in his accustomed place of exercise 
chanced to hit and kill a passing slave, he was consi- 
dered without fault ; but if the thrower of the lance 
was anybody hut a soldier, or if he was a soldier 
practising anywhere but in his accustomed place of 
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exercise, it was oonsidejed bis duty to aee that he 
injured no one ; if he neglected this, it was a culpa- 
ble negligence, and he was responsible for the conse- 
quences. 


By injuria , (or outrage), as the fourth ground of 
delict obligation, is meant some affronting wrong, cal- 
culated to wound tKe self-reapect and touch the honour 
of the person injured, to humiliate or degrade him in 
tHe^'ew of,,g^6ra. It might consist in violence to the 
pershn himself, or to some member of his household. 
But it might be a mare iijjury^ to feeling, caused by in- 
sulting words or slanderous I’eports or libellous writ- 
ings ; even an offensive song, a lampoon or pasquinade, 
might subject the author ito this kind of delict obliga- 
tion. This rigour was seen even in the Code of the 

• • 1 • 
Twelve Tables, and the thin-Bkinnedneas wbicu it 

evinces, the extreme susceptibility to ridicule and cen- 
sure, was undoubtedly an element of the primitiye Ro- 
man character. It forms a strange contrast, noticed 
even by Oicero, with the indulgent toleration of the 
Athenians for the unbounded personalities of their 
comic drama. Dr. Arnold has pointed out its unfortu- 
nate bearing on the credibility of the early Roman his- 
tory, to which it has given the character of unrnixed 
and unmeasured eulogy. In the extent to which it 
was carried, we must regard it as a weakness of the 
old Romans : but it stands closely connected with 
some qualities which made them rbasters of the world, 
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their high _geuae of, ;2erap_aal dignity and th,eiv intense 
desirn^of JlQJipnrable requisition. 

For any delict committed by a ,, slave, the master 
could he made respohaible in a prosecution called aotio 
noxalis (action for harm). The master rnight, how- 
ever, if ^e chose, relieve himself from responsibility, 
by "lorbearing to defend the suit, and at the' same 
tim'd giving over the offending slave into the owner- 
ship of the injured party. It is curious that a similar 
actiou at law (the actio de pauperie) lay against the 
owner of a vicious and ungovernable beast for any 
mischief done by it, and that here too the owner 
might escape responsibility by a surrender of the mis- 
chievous animal. 

There were some dew cases of quasi-dpliot., obliga- 
tion (obligation as if from delict) : thus, where a judge 
by a wrong decision (the result of fraud or culpable 
negligence) made himself accountable in damages to 
the injured party ; the case where the owner or tenant 
of a house was held I'esponsible for injury done by 
others in throwing or pouring things from the win- 
dows or roof of the building ; and oi:e or two other 
cases which may be passed over without special de- 
scription. 

Having thus gone through with the .obligations, 
one by one, making some slight acquaintance with 
each as we passed it, we are prepared to notice certain 
common features which belong to the whole class or 
to large portions of it. Tlie term oblieati^g,„Jn this 
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use, may be defined as a relation, between two persons 
by which pne has a legal right to some valnable aer- . 
vice of giving or doing to be rendered by the other, i 
The persons who ‘-stand in this relation are called .cred- 
itor and debtor, he who is to render the service being 
call^ debtor, he who is to receive it creditor. This 
complete antagonism of the parties, in which one has 
only to render a service, the other only to receive if, 
may be regarded as the normal character of an obliga- 
tion. It is most distinct in the stipulatio in the mu- 
tuum, and in all the obligations arigtng from delict. 
It is'‘'le3s’'‘'a'()sdtute in the commodatum,, .th-B dejoodkm, 
the mandajum, and some others ; for, while the credit- 
or under these contracts has in general only to receive 
something, circumatances may arise in which ho will 
he required to do something for his debtor. And same 
obligations are in their nature reciprocal : they always 
involve the necessity of mutual services, In buying 
and selling, if the buyer is bound to pay the price, 
the seller is no leas bound to deliver the article- The 
same is evidently true of letting and hiring ; wlule 
in socUtas (or partnership) this two-sided reciprocity 
of service appears in the fullest extent. 

The obligation, it was said, is a relation between 
one person and another. In property, one person 
stands opposed as owner to all tE'e world Ibesides. He 
has a claim upon all persons alike, though for a nega- 
tlvg„_aerviGe._.qn].y^,___a, Jaon-aptipn^ a nmo^t^f^ereBee 
with his absolute control over the object. But the 
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claim of the creditor for the service of hia debtor is 
an individual one. It may pass after the decease of 
the debtor to ’ his heir, who represents and continues 
his legal personality ; but it does not extend to other 
persons, unless they have assumed it by distinct acts 
of their own. This feature of the obligations was 
very sharp and prominent in the view of the 
Romans. The hold of the creditor was on th.^„per8on 
of the debtor. The obligation of a debt wp,0 a 
tying up "or binding, or bondage of the person: the 
payment was a solutio, a loosing or release of the 
person from that bondage. The property^ 9f,,.the 
debtor was not a pledge for the ^debt. It could be 
made so by special agreement, though in the earliest 
law only by transferring it at once to the ownership 
of the creditor. Without such special agreement, 
the creditor whose debtor failed to pay could not 
touch his property, Even^_wlte43i-.J;he,.^ debtor ha,d 
been prosecuted and condemned to pay, if he still 
failed, the creditor could not touch his .property. 
He could,, seize his. perdbH®^! speak now of the early 
law, in the first centuries of the republic—and 
after holding him in rigprous-^confinement. for sixty 
days, with opportunities, however, either tQ.pay.him" 
self' or get somebody to pay for him, if payrnpnt still 
failed, he could sell him as a slave, or put him to death ; 
if there were several creditors they could cut his 'body 

into pieces and divide it among them. This extreme 

«><■ 1 .. 
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severity was afterward sotteaed ; but the principle re- 
mained long unchanged that the hold of the creditor 
was on the person of his debtor. If the debtor 
obstinately and to the last refused to surrender his 
property, the creditor could not touch it. You have 
all beard of the mexum, as a means by which patrician 
capitalists in the early times of the republic oppressed 
the impoverished plebeians who were constrained to 
borrow money from them. This neosum was simply a 
transaction by which the creditor was authorized, in 
case of non-payment, to treat the debtor as if he had 
been prosecuted in court and condemned to pay the 
amount of his debt. It put the non-paying debtor at 
once and without trial in the position of a damnatus 
(a condemned person). What I wish to point out 
now is the form of the neaium-. it was the same as 
the form of the manaipium (or mancipation), with 
the brazen scales, the balance holder, and the five 
witnesses ; the lender touched the scales with a piece 
of brass and handed it to the borrower. It was a 
sale ; the piece of brass was a symbol of the price, 
that is, the money lent; and the object purchased 
with it was the person of the debtor. It was in form 
a conditional sale by the debtor of his own person, 
giving it into the ownership of the creditor; unless 
released by the repayment of the loan. It is highly 
important to understand this conception, so distinctly 
and vividly held by the Eoman mind, of the natural 
relation between debtor and creditor. 
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loseB part; of 

his natural freedom. However free he may be in 
other respects, there is one act which he is no longer 
at liberty to refuse, one act which be is under a legal 
necessity of doing. I say “ one act,” for usually 
there is but one in the obligation. Often, indeed, 
there are more : the obligation may comprise a whole 
series of actions, as where a man binds himself to 
pay a hundred aurei a year, for ten years to come, or 
where two men unite with each other in a business 
partnership (a societas) of greater or less extent. Yet 
even in snob cases the required activity is of a definite 
and limited character ; it is confined to certain points, 
to particular matteis, understood in advance, and it 
does not admit of further extension. In this respect 
the obligations with which we are now occupied 
distinguish themselves broadly from those obligatory 
relations which arise out of the nature of family and 
society. The obligation of a son to his father, of a 
wife to her husband, of a citizen to the government 
under which he lives — these are large and vague 
relations, extending to a great variety of acts, and 
unsusceptible of precise definition. It is a serious 
mistake to confound them with the obligations now 
under discussion. To a great extent they are extra- 
legal, existing under' the sanctions of religion and 
morality, hut not of human law. Where they are 
invested with legal sanctions, they do not come under 
this lav^ of obligations, but belong to public law or to 
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family law ; under this last head we have already con- 
sidered some of them. The obligations of marriage 
arise out of a contract; but that contract is a very 
different thing from a stipulation, a loan, a sale, or 
even a partnership, as ^described in the last leoture^ 
Nor does it matter if the marriage ceremony takes 
any of these forma. The IlQman_ marriage _bjr coemptio, 
we saw, was a formal sale of the bride to her futurp 
husband. But the sale had only a formal character ; 
its effects were wholly different from those of a real 
sale, as different as the positions of the Roman matron, 
and of the slave-woman purchased for her service. 
The attempt sometimes made to apply to the marriage 
relation analogies drawn from business contracts, 
grows „pnt of a confusion of ideas. Its effect (so far 
as it has any) must be to degrade and demoralize that 
which it seeks to explain. 

The points thus far emphasized in the nature of 
an obligation are — that it_si^)sist8,i)etw.een- two parties', 
a debtor and a creditor; that it binds the person of 
the debtor, not his property ; and "tKat the service im- 
posed by it is of a particular and limited character. 
TEere is still another point which needs to be brought 
out more distinctly. The service to be rendered must 
be a v^ipabl&wQue. It must be calculated to advance 
the property interests of the creditor, to maintain or 
increase the total of his estate. This feature of the 
obligation separates it widely from the family relations 
R. L,— 17 
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and brings it into a natural and close connection with 
the rights of property. It must have a property value, 
a value which could be estimated and expressed in 
money. If the service merely afiected the feelingly, of 
a person without affecting his property, it could not 
be the object of an obligation. If Titius promised to 
salute Aulus wherever he met him, or to praise the 
military talents of Aulus or to receive as guest a friend 
of Aulus, and the like, the promise was not binding in 
law, not even if it was put into the form of a stipula- 
tion. Thera were eases, however, iu which the service 
rendered was a valuable one, in which nevertheless it 
seemed to the Romans an incongruity and degradation 
to treat it as having a price or as being a mere matter 
of trafSo. This was the case where mental gifts of a 
high order were required ; thus, with intellectual and 
professional services, those of an author, a physician, 
a counsellor-at-law, an arbiter, a land-surveyor (tl^} 
last being a business which demanded higher abilities 
and more of scientific training then than now). Such 
services, the Romans felt, must not be treated like 
those of a mechanic or an agricultural labourer. The 
compensation for them was not looked upon as price 
or hire, but as an honorarium', an honor'ary acknow- 
ledgment of respect and gratitude. The promise to 
render such services, even if made in the form of a 
stipulation, could not be enforced as an obligatory® 
contract ; if a legal bold upon the promiser was con- 
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sidered as necessary, he mast engage to pay a certain 
sum as penalty in case the service should not be ren- 
dered t this conditional promise to pay seeme’d to the 
Romans unobjectionable, and was enforced without 
hesitation. The Romans had a similar feeling in re- 
ference to the betrothal engagement, the promise of a 
future marriage. They seem to have differed in this 
respect from their neighbours of the old Latin cities. 
By the early Latin law the promise of a father to give 
his daughter in marriage, and the promise of the in- 
tending husband to taka her as wife, was treated as an 
obligatory contract, and in case of non-fulfilment, the 
party in fault was condemned to pay the other a sum 
of money, an equivalent for the estimated injury. 
But the Romans, wliile in tlie ceremony of espousals 
they used the form o£ a stipulation; refuse^^ t9^hold it 
binding in,, law and enfoi,:oe i.t,,witk.'!'ffi,pn^-4a||aa^ea. 
I u-haps it was not so much the seeming degradation 
of marriage by setting a price upon it, that influenced 
their mind; but rather the apparent incongruity of 
using force to bring about what ought to be a purely 
voluntary relation. And in this case they would not 
allow the promiser to bind himself in the way just 
described. The promise to pay a certain sum as penal- 
ty if one should fail to carry out the espousal engage- 
ment, was treated as simply invalid. It will be un- 
derstood that I am not passing any judgment on the 
Roman law as to promise of professional services and 
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promise of marriage; my object is only to represent 
it and account for it. I have no disposition to challenge 
the justice or propriety of the different treatment 
which such promises receive from our own law. 

It is important to notice here a distinction recog- 
nized in the Roman law between civil and natural ob- 
ligations. If Titius by a formal sHj^lation promli'ed 
to'‘‘pay‘^l,ulus five hundred aurei, this w_a_s_a full ciwilw 
obliffatio,; in case of non-payment, Aulus could bring 
an action, a suit, against Titius, and compel him to 
pay. But if Titius simply agreed by an informal 
promise to pay the five hundred aurei, his case was 
very different. We have said more than once that 
such mere agreement did not generally create an ob- 
ligation. In saying this we had in mind a perfect civil 
obligation, which could be enforced by an action or 
suit at law. We must now qualify the statement ; an 
agreement of this kind was sufficient to create an im- 
perfect obligation, a naturalis ohliffatio, which might 
give rise to legal effects. These effects, though much 

.1 • '7« 7J* i 

more limitecL than those ot the eimtis obligation are not 
without interest and importance. Thus, if Titius had 
paid the sum informally promised and afterward sought 
to reclaim it, as something which he never owned, h© 
was not allowed to do so : he had really owned it, though 
the obligation was an imperfect one, an cbligatio natu- 
ralis. Aulus could not have enforced payment ; but, 
when payment was made, he could not be called on to 
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refund ; he had the soluti retentio (the right of keep- 
ing what was paid). Or if Titiua confirmed his first 
engagement by another to the same effect, or if with 
the consent of Aulus he substituted a new engage- 
ment (say, with Maevius as creditor) in place of the 
first, both these transactions were valid. The former 
(as we have seen) was called aonstitutum, the confirma- 
tion of the previous engagement ; the latter was called 
novatio, the substitution of a new engagement for 
the previous one ; and both these in the case supposed 
would have full binding force, because there was an 
obligation, a natural obligation, in the previous en- 
gagement. If that had been a promise to salute Aulus 
or to praise his military talents, or anything else 
which was wholly invalid, neither the conatitutum nor 
the novation would have been of any avail. Again, if 
Titiua gave a pledge (p^nws), or if he offered personal' 
security for the promised payment, then if payment 
failed, the pledge would be forfeited, the surety would 
he liable : the natural obligation was sufficient for these 
effects, to hold the pledge and to bind the surety. And 
yet again, if Titiua on any ground brought a suit 
against Aulus, say for a thousand aurei, Aulus could 
ask the court to deduct the five hundred which Titiua 
had promised him : such a compensatio (as it was 
called), such a balancing or offsetting of opposite 
claims, required only a natural obligation. We see, 
then, that a natural obligation was one in which the 
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creditor was refused a direct action, but allowed every 
others means (every indirect and occasional means) for 
obtaining the recognition and satisfaction of his claim. 
It must not be supposed that every just and reasonable 
claim — for instance, that of a bep^ef^ctoy, on the grati- 
tude of the person benefited — would con ^|itute a natu- 
ral obligation, in this law-sepse of the term. In gen- 
eral, these natural obligations arose out of transactions 
which would have constituted a perfect civil obliga- 
tion, but for some defect either in the forin of the 
transaction or in the capacity of a party to it. In the 
case just supposed, it was a defect of form, a mere pro- 
mise, when a stipulation was required. But if Titius 
was a ward acting without authority of his guardian, 
his promise, even if made by stipulation, gave rise 
only to a natural obligation : the defect here was not 
in form, but in capacity for legal action. So, if Titius 
was a slave acting without bis master’s authority, he 
could not in that case lay the master under obligation ; 
he could only bring a natural obligation on himself, 
and even this could never manifest its effects unless he 
was afterward manumitted and became a freeman. 
If Titius, being a son under his father’s power, 
obtained a loan without his father’s approbation, the 
lender could not enforce payment : the act was con- 
trury to a special statute, the Senatus consultum Mace- 
^onianum, occasioned (it is said) by an unnatural son 
murdering his father, that he might gain the inheri- 
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tance and pay o{E hia debts to the usurers. Yet the 
SOD, who had contracted such a loan an d could never 
be sued for it by a direct action, was subject to a natu- 
ral obligation for its payment. 

Among the civil obligations, enforceable by suits 
at law, we find a division into ohligaUones stnoti juris 
and honae fidei (obligations of strict law and of good 
faith). To the former class (those of strict law) be- 

Vij 

longed the stipuktion^^^j^ Here the 

object of the engagement was distinctly marked in the 
form of the business ; and the debtor was held to the 
exact tenor of his engagement. It might be hard for 
him, harder through unforeseen circumstances than he 
had reason to expect when he incurred the obligation. 
The court in acting on the case could not pay much 
regard to such considerations : it must apply a strict 
construction to the terms of the contract. The delict 
obligations also were stricti juris. The wrong-doer 
must abide the full legal consequences of his action. 
However hard they might be, he had no claim for re- 
lief. The penalties prescribed by law — I am speaking 
of private-law penalties — must be applied to him in 
all their rigour. But most of the real contracts and all 
the consensual were honae fidei (obligations of good 
faith). In these, there were, or at least there might 
be, reciprocal services and duties. Thus, in buying and 
selling both parties had something to do as well as 
something to claim. And these services and duties 
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were often of such a nature that they could not be 
distinctly foreseen or explicitly provided for in the 
contract. They must depend in part on custom, in 
part on tacit understandings, above all on the obvious 
requirements of fair and honorable dealing, that is, on 
hona fides. This Iona subjection to equity 

and reason, was an actual element in such contracts ; 

Vt-*»Ma^l’'VAr5 

it was binding on the parties themselves, and must be 
considered by the court in dealing with the transac- 
tion. The contract must be enforced, indeed, but not 
in slavish adhesion to its letter ; rather, according to 
its spirit and intent ; enforced with careful regard to 
the interests of both parties : so enforced that both 
might as far as possible realize any just advantage 
they had aimed at by it. From this treatment of the 
contract by the court, both creditor and debtor, both 
plaintiff and defendant, might derive advantage. But 
the balance of advantage, no doubt, lay on the side of 
the debtor or defendant : he could bring into the case 
a variety of modifying and mitigating circumstances 
which would be excluded by an obligation of strict 
law. It must be observed, however, that the creditor 
always had it in his power, when the bargain was 
made, to guard himself against detriment from this 
cause. He might reduce his claim to the form of a 
stipulation : even if it arose from a commodatum, a 
"{iepositum, a sale, a purchase, or any other transaction 
he might put his claim into this form, and thus secure 
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all advantages which the stricter obligation could 
give him. 

There is one class of obligations which calls for 
some special exposition — the obligations in which there 
was more than one creditor or more than one debtor. 
If Aulus, addressing Titius and Seius^ said, Spondetis 
mild, Titi et Sei, centum aureos dare ? (Do you, Titius 
and Seine, engage to give me a hundred aurei ?) and 
they each answered, Spondeo, the result was, an obliga- 
tion for a hundred aurei, with one creditor Aulus, and , 
two debtors, Titius and Seius. By this engagement 
each debtor owed half, and only half, of the sum 
pamed : Aulus could demand only fifty of Titius and 
only fifty of Seius. The seemingly single obligation 
for a hundred aurei was in fact an aggregate of two 
separate obligations for fifty ; there were really two 
debts, owed to the same person, yet essentially dis- 
tinct from each other. So, too, if Aulus, addressing 
Titius, said Spondesne, Titi, mild et Maevio centum 
■aureos dare? (Do you engage to give Maevius and 
me a hundred aurei?), and the answer was, Spondeo, 
there was an obligation with one debtor, Titius, and 
two creditors, Aulus and Maevius. But each creditor 
could only demand fifty from the common debtor; 
there were really two debts owed by the same person, 
yet essentially distinct from each other. It was 
possible, however, for the parties, if they wished it, 
and expressed their wish with the proper distinctness, 
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to bring about a very different relation. If Aulu8> 
Laving first obtained from Titius the promise of a 
hundred aurei, turned to Seius and said, Spondesne 
mihi, Sei, eosdem centum aureos dare ? (Do you 
engage, Seius, to give nae the same one hundred 
aurei ?), then if Seius, answerd, Spondee, there was 
one single obligation for a hundred aurei, binding in 
full on each of the two debtors. Auhis could demand 
a hundred from Titius or a hundred from Seius, and 
in case of non-payment could sue either one, taking 
his choice between them, for the full amount. If 
either paid the hundred, whether willingly or by com- 
pulsion, the other was released : for there was but 
one debt, and that was now discharged. This kind of 
obligation is called correal obligation (correal, from 
con, and reus or ret, connected parties, parties associ- 
ated in a common debt or credit). It might equally 
subsist with two or more creditors. Thus if Titius^ 
after promising a hundred aurei to Aulus, promised 
the same hundred aurei to Maevius, either creditor, 
Aulus or Maevius, could demand the whole hundred 
from Titius ; but when he bad paid to one, the 
entire debt was discharged, there remained no obli- 
gation to the other. I have spoken of two porsone 
hut there might be any number of debtors, each 
liable for the whole amount, yet released as soon aa 
any one bad paid ; or any number of creditors, each 
entitled to claim the whole amount, yet losing all 
claim as soon aa one of them was paid. Correal 
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obligations with two or more debtors were very com- 
mon : they were intended aa a security for the credit- 
or, who in case of non-payment could sue any one of 
the debtors, and would of course choose the one who 
seemed best able to pay. Oorregl obligations with 
two or more creditors were much less frequent : they 
were designed to meet a difficulty in the collection of 
debts ; if circumstances made it inconvenient for one 
creditor to collect the debt by suit or otherwise, it 
might be easy for another to conduct the business 
and obtain the money. 

If two or three persons joined in committing, ,a^v4ie- 
lifit (for instance, a theft of the less , flagrant kind), 
eacEone was liable for ‘the penalty; and this, as wo 
have seen, was the double value of the thing stolen. 
But there WM.J 3 Q correal obligation here : the payment 
by ppuBJ.ld* 0 .aii;el^^se ^ the penalty .ronight 

be collected as inan^ times over as there we^e per- 
sons associated in the crime. It was otherwise with 
the claim for compensation or damages; the injmed 
party could claim full compensation from any one- 
of the associates, but, when once compensated, he 
could of course claim nothing more on this ground. 
This, therefore, might seem to be a ease of correal 
obligation ; but it was not so considered. Ea ch as r 
Bociate in t^ crime was^ ; each 

bad bis obligation "separate and distinct from the 
rest; and it was only a kind of accident, at least 
it did not change the nature of the relation, that 
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fulfilment made by one superseded all fulfilment by 
the others. 

But there was a case in which a relation essen- 
tially the same as the correal might be established 
without being explicitly declared, or even aimed at, 
•by the parties. Suppose that Titiua by stipulation 
had promised Aulus that he would give him his slave 
Pamphilus, but before fulfilling the promise died, 
leaving two heirs of his estate. The obligation im- 
posed by the contract would fall with equal weight 
upon the two. The fulfilment, if it were divisible, 
would have to be divided between them. The slave 
might indeed be divided and given in parts : this 
would be physically possible, but it would be no 
fulfilment of the contract. The division would 
change the nature and uses of the thing promised, 
The two halves of a dead slave would not be equiva- 
lent to the whole of a living one. What was to be 
done under these circumstances ? The answer of the 
Poman law was that one of the two heirs must mate 
the complete fulfilment. Aulus might demand the 
■slave from either one according to his pleasure : if 
he failed to comply, Aulus might sue him and obtain 
the slave himself or his full value. And when the 
■claim of Aulus had been satisfied by one of the two, 
■the other was released from obligation— that is, 
from the obligation to Aulus ; to his fellow heir he 
was bound, by rule of law, to share in the burden of 
his fulfilment, to pay him half the estimated value of 
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the slave. The same would be true if Titiua had prom- 
ised to make a house for Aulua. A house, like a 
slave, was an iudivisible object : it could not be divi- 
ded without an essential change in its nature and 
uses. If you take a house to pieces, the pieces are 
not quarters of a house, or tenths, or hundredths ; 
they are fragments, not fractions , boards and bricks 
and stones, building-materials, things essentially dif- 
ferent from a house. Aulus, therefore, would demand 
the whole service, the whole making of the house,, 
from one of the two heirs of Titius ; and this one 
could then look to his fellow-heir for half the estimated 
cost of the edifice. The general principle was, that 
where two or more persons owed an indivisible service 
they stood in a correal relation to each other : each one 
was liable for the whole service, and by his fulfilment 
discharged the obligation for the rest ; but these could 
be compelled to pay him their money shares of the 
value of hie service. 

I am afraid that the details given in this lecture 
and the last may have seemed to you unimportant and 
tedious. But I hope they will have contributed to- 
ward two objects, neither of which may be without 
value ; to make you acquainted with the circle of busi- 
ness transactions and relations in the ancient Roman 
world ; and to illustrate the modes of conception and 
reasoning among the jurists to whom we owe the. 
scientific construction of the Roman law. 



CHAPTER XL 

LAW OB' INHEEITANOE. 

The interests of property required that one’s estate (aggregate 
■of rights and obligations) should not perish with him, but lire on 
Under a successor Qieres) designated in hts testament, or by law If 
h.6 died intestate. 

Qeotbai, PEiNCiPLEa of inheritance : 1. It was a universal suc- 
cession (though family rights, and some others strictly personal, 
were not included in it). 2. It could not be partly testamentary, 
partly intestate. The testament either created a universal successor, 
or it had no effect at all. 8. The testamentary heir took the inheri- 
tance with obligation to pay the legacies ordered in the will. 4. The 
estates of the deceased and the heir were blended into one ; whence 
— 6. The heir was liable in his whole property for the debts of tbe 
Inheritance j though by the heneficium inventarii, under Justinian, 
the liability might be restricted to the assets of the Inheritance. 
■6. There were certain necessarii heredes, who, when appointed heirs 
by testament or law, could not refuse ; such were the sui heredes 
(descendants under potfistas ; to whom, however, the prsetor allowed 
a jMs ahstentionis), and slaves of deceased, made free and heirs by 
testament (often to bear infamia of expected bankruptcy). 7. The 
inheritance might he divided among several heirs, but only in 
fractional parts of the whole, the fractions being equal, unless 
otherwise ordered by testament. ,, 

IniBSTATB InheEitaitcb often came in where a testament had been 
made, this being invaUd from the first, or rendered inoperative 
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itterward (as by subssq^uent iacapaolty or dealb or refusal of the 
appointed heir by failure of a prescribed, condition etc.)' Mis 
.ntestate belr "was tlie person, entitled by law at testator’s death, 
or, if failure of the testament -was not then certain, at the time 
when it became so. But no one born (conceived) after another’s 
death could be his heir. 

The early law of inheritance disregarded cognation (blood-rela- 
tion ; lineal or collateral ; the degrees determined by number of 
steps, up, down, or both ways, necessary in tracing connection), 
and considered agnates only (Lecture VI) It offered inheritance 
— 1. To sui heredes ; sons and daughters under poUstas shared eq- 
lally ; children of a deceased son wereladmitted to his share. If no 
SMi, then— 2. To nearest collateral agnate (or agnates, when there 
were several in the same degree). Father and mother of deceased, 
why excluded ; mother in stricter marriage oonld succeed, but only 
as sister. If nearest agnate refused, then (not to remoter agnates, 
but), — 3 To the pews, group of connected families, with common 
gentile name ; succession of the gens very imperfectly understood. 

Grradual changes of this system, all in the interest of cognates. 
First, the praetors allowed emancipated children to succeed (as hona- 
rum possessores ; compare Lecture IV) along with sui h&redes ; but 
not until the former had added their own acquisitions to property 
of deceased {oollatio honoriuii). Again, on failure of descendants 
and nearest agnates, the praetors, setting aside the pens, called in 
the cogaat 0 .s, one degree after another, until a honorwn possessor 
was found, but not going boyond the sixth degree. A senatus eon- 
suUum Orphitianum (178 A. d ) gave the mother’s estate to her 
surviving children as heirs (children of a deceased child being 
excluded until two hundred years later). And a senakes consultum 
Teriulliamim (168 A. d.) allowed the mother (In freer marriage) to 
precede the nearest collateral agnates, unle.ss these were brothers 
and sisters (if there were sisters only, she shared with them) ; but 
the privilege was confined to mothers (with jus trium liberorumj 
who had borne children three times, or (if freed women) four times. 

Other changes in the same direction were made by Justinian, 
who at length in Novel 118 introduced a new sy,stera, founded on 
cognation. He arranged all cognates in four successive classes 
of heirs ; 1. All descendants, of both sexes : sons and daughters 
sharing equally ; children of a deceased descendant take the share 
that would have come to their lost parent. 2. Ascendants, with 
full brothers and sisters ; all sharing equally ; children of deceased 
brother or sister taking their parent’s share ; if there were only 
, ascendants, those on father’s and mother’s side each take hall. 
3. Half brothers and sisters, with children of deceased ones ; 
sharing as in Number 2. 4. Other cognates of all degrees, the 

nearer degree excluding the remoter, those of the same degree 
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slariiLg equally. Ho preference of male sex or elder birtli. Differ- 
ence bet-ween this system and the old Q-ermanlo one of successive 
stocks (of deceased, of Ms father, of Ms father’s father, etc.) -with 
■unlimited right of representation, as seen in English inheritance 
of lands. 

In the last four lectures we have considered the 
elements which make up the estate. What we call the 
estate is an aggregate of rights and obligations vested 
in the person of the owner— rights of property, rights 
in the property of others, rights to particular services 
from others with obligation on their part tp render 
them, obligations on his part to render such services 
to others who have a right to demand them. We have 
now to ask, What becomes of this estate, this comples 
of rights and ohligations, when the person in whom 
they were vested had ceased to exist ? Do they pe rish 
with him ? Is his property left without owner, to be- 
come t£e property of anyone who first takes it for his 
own ? Are his debtors relieved from all the payments 
or other services which they were bound to render 
him ? Are his creditors debarred from all hope of ob- 
taining those which they were entitled to claim of 
him ? Under,,8ash_a_^e^jtWn^_8^ 
hardly be possi ble. The int erests of property require, 
above all things, stability and security. They need to 
be guarded irom the ever-recurring shocks, the per- 
petual agitation and uncertainty, which death would 
cause, if it were the dissolution of property as well as* 
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of life. !From__tlii8. necessity .caipe the principle, of in- 
heritance, the principle, (that is) of the permanence of 
estates- The livthg subject of the estate, the owner, 
passes away, but the estate itself lives on under an- 
other owner. What is said of the king, the great lord 
of the land, that he never dies, may be said in like sense 
of every landlord, every property-holder, nay, every 
bankrupt, whose debts exceed his means of paying 
them. The legal personality of the first owner is not 
extinguished at his death ; it reappears with full force 
in^nm,,Jjj 31 pces 8 or. iiiis principle was apprehended and 
aprfied with great sharpness by the Romans from the 
earliest times. Every owner of an estate noust have 
an heir, who followed him in the estate, with rela- 
tions and capacities similar to his own. The owner 
himself was permitted during his life to designate the 
person whom he wished to have for his successor. 
The choice must be expressed and witnessed with 
peculiar formalities, which made it a testamentum, 
an attestation of the maker’s will in regard to "BiS"’ 
heir. If the man himself made no testament, no 
formal appointment of a successor to his estate, the 
law interposed after his death, and appointed one 
from within family connection. The inheritance was 
said to be testamentary in the former case, and in- 
testate or legal inheritance in the latter. 

There are several principles and facts, pertaining 
to these two kinds of inheritance, which ought to be 
made prominent at the outset- 
R. L.— 18 
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First, inheritance is a univei'eal succession. The 
heir takes the place of his deceased predecessor, repro- 
ducing and continuing his legal personality. All the 
rights of property, all the claims and liabilities which 
belonged to his predecessor, pass over to the heir, and 
become his rights, his claims and liabilities There 
are, indeed, rights which do not admit of this transfer, 
being essentially personal in their nature ; family 
rights, in which the element of property, if seen at 
all, is only secondary ; such as the right of a husband 
to the society and assistance of his wife, or the right 
of a father to the obedience and service of his chil- 
dren. The obligations which correspond to these 
rights are equally untransferable ; we have already 
seen that they are not obligations at all, in the re- 
stricted legal sense of the term. Even among obliga- 
tions, strictly so called, there are some of a character 
so peculiarly personal that they do not pass to the 
heir. Thus in a societas Jor partnership), jf one 
member dies, the heir does not succeed to his position 
and duties as partner. 

Second, inheri tance could not, in any particular 
case, be partly testamentary and partly intestate. If 
the testament of the deceased had any eWect, it consti- 
tuted some person his heir ; and this heir, being uni- 
versal sucoesBor, took the entire estate, so that there 
was nothing left for intestate inheritance. If the tea- 
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tament did not appoint any person heir, or if from any 
cause the person appointed did not actually receive the 
inheritance, then the testament, having failed to ac- 
complish the one essential object for which it was 
made, was wholly set aside ; any directions it might 
contain on particular points were disregarded, there 
being no heir created by the will on whom they could 
be binding ; and the transmission of the estate was 
determined solely by the rules of intestate inheritance. 
If t^^e J^^tator said in his will, “ Let Aulus be my heir, 
but let him tajffe only h,alf of my property,” or ” Let 
Aulua be my heir, to receive only my lands and 
houses," or made any similar restriction to prevent 
the whole estate from devolving on his heir, the law 
would not enforce the restriction ; it ignored the limit- 
ing clause, treating it as if upwritten, and gave the 
whole estate to Aulus. It must not be supposed, how- 
ever, that no one but the heir could receive anything 
by the will ; for — 


Third, in testamentary inheritance, the full right 
of^the heir was limited by the nece8^i,|y;^p|,_^^ingjh0 
l egacies . Though the whole estate came into his 
hands, it c^ijne "with “the ■obligatioft.fif making, any par- 
ticular grants directed in the will. In the old form of 
making wills, by mancipation, or symbolical sale of 
the estate, these directions entered in as part of the 
contract, as conditions of the sale, binding on the heir, 
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who figured as purchaser in that transaction. And 
through all later changes of form, the same condition 
was understood as subaiating : by his acceptance of the 
estate the heir bound himself to make out of it any 
grants prescribed in the testament. These grants, or 
alienations of property, imposed by the testator on 
h is b^ tr. wer e ca lled, legacies. They might amount to 
the entire value of the estate, eo as jtc^ make the right 
of ownership vested in the heir a transient and profit- 
less one. This was the principle of the civil law, and 
was" long maintained in all its strictness; though, as 
we shall see farther on, it was at length so modified 
that the heir could always obtain a certain fraction 
of the value of the estate, it it had any value. 

Fourth, in . all-ii jMwtance. by will or without one, 
there was a complete fusion between the ^estates of 
the deceased- and,, ot the heir, the two flowing together 
into one indistinguishable whole. The person of the 
deceased lived on in the heir, hut not as a personality 
distinct from the heir’s. The latter, after his acces- 
sion as before it, had only one estate, augmented 
though it was in its means and liabilities by those of 
the inheritance. There is an obvious consequence of 
this doctrine, which on account of its importance 
may be stated as a separate head, 

Fifth^^tbe heir. was liable to the full extent of his 
property for, the debts of his predecessor. In dis- 
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cbarging those debts he could not stop short when he 
had paid out all that came to him by the inheritance. 
He must go on paying out of his own resources, just 
as if the debts were of his own contracting. If he 
was himself a creditor of the deceased, he could not 
reserve anything from the assets of the inheritance to ^ 
pay his own claim. In fact, the claim was extiu- | 


guished by the fusion of the estates ; it was now a debt . 


due by himself to himself, in which he was debtor and 


creditor at the same time — that is to say, it was no 


debt at all. You will see that an insolvent inheritance 


was a negative quantity, an absolute loss, to the heir 
who accepted it. It might sweep away bis whole 
property and make him a beggar; it might load him 
with the weight of obligations which he could never 
hope to discharge. An inheritance known to be in- 
solvent, everyone to whom it was ofieied as heir 
would, of course, make haste to decline. An inheri- 
tance which might be in this condition, no one would 
be willing to accept until he could satisfy himself in 
regard to its solvency. That the heir should wish 
to deliberate and examine before accepting the offered 
inheritance, and that with or without deliberation he 


should absolutely decline the inheritance — these were 
facts of common occurrence, which the law had to 


recognize and provide for. It should be said, how- 
ever, that Justinian made a highly important excep- 
tion to the rule of which we have been speaking. 
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He introduced a method — the heneficium inventarn 
(benefit of inventory), as it was called — by which 
the „heij;,, who resorted to it, cquIjI^ escape anyTiaOity ’ 
beyond the assets of the inheriljance. To this end, 
he must prepare an inventory of his predecessor's 
estate , a full ^an^" 'e.m at....3.ta,temftp t . nf ah efient^antJ 
all jn,d|gbjifidness belonging to it. This work he 
must enter on within thirty days after learning that 
he was neir, and must umah it witliia ninety days, ot, 
in exceptional cases,' within a year from the same 
time. The statement must be drawn up in the pre- 
sence^f .a.aatery public, with privilege of attendance 
for the creditors of the deceased, and other parties 
interested. The heir who complied with this con- 
dition, who presented ^ auqh . inv^PtPry) was not 
subject tP the fusion pf estate^ and the consequences 
flowing from it, as before described. He was bound 
to pay the creditors only what he received from the 
inheritance ; and if he had been a creditor himself, 
his claim was not extinguished : he could assert it 
with the same right and effect as any other creditor. 

Sixth, ^rs in general were such only by their 
o wn consept ; but this was not the case with all. 
There were-some persons w ho, if appointed heirs, 
whether by testament or by law, were not at liberty 

to refuse the inheritance : they were neoessarii 



hredes (ffPceBsary heirsT^mch^^jgSS^ 
of who had been under bis power 
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patria potestas) while be lived and became indepen- 
dent by his death. He might pass them over in his 
will, making someone else his heir ; but if he gave 
them the inheritance, or if in default of a will it was 
offered them by the law, they could not decline it ; 
they were heirs of their father, whether they wished 
it or not, from the very moment of his death. It 
should be said, however, that the prfetor mitigated 
the strictness of this requirement. He conceded to 
such persons a jus ahsientionis ; they could abstain 
from all interference with the estate, taking nothing 
from it, doing nothing to it, exercising no powers or 
rights of inheritance. They would still be heirs ; 
the law gave them this character, and the preetor 
could not divest tliem of it ; but he would not allow 
them to be sued for any claims against the estate, 
and he thus relieved them from the hazards and 
burdens of their heirship. A slave, too, when apr.„.. 
pointed heir by the .will of hi^ .own master, was a 
neressarius heres ; and m ois case tbere was no jus 
ahstentionis. For this, the slave must be under the 
master’s power at his death, an^receiye freedom,.,, }?y 
direction of his will ; according to Justinian, the gift . 
of freedom did not need to be expressed, being under- 
stood in the appointment as heir. It was a common 
thing for a person who thought himself insolvent to 
take this course, to make one of his own slaves the 
successor to his estate. Under the Roman law the 
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bankrupt incurred infamy when his efiects were sold 
for the benefit of this creditors. If the effects sold 
were those of a deceased person whose inheritance no 
one would accept, the infamy attached to the name of 
the deceased. But if he had obtained an heir in one 
of his own slaves, this heir was the bankrupt whose 
effects were sold and on whom the infamy fell : from 
this the slave appointed heir could not escape, but he 
was more than compensated by receiving his freedom. 

Seventh, the character of heir was not necessarily 
confined to one person ; it mighr^e vested in two oi’ 
more persona, in any number of persons, at the same 
time. The personality of the deceased was then di- 
vided among several successors, who received and 
shared the aggregate of rights and obligations which 
belonged to their predecessor at the time of his death. 
Each in his . proportion was the representative of the 
deceased, so that each one had his proportionate part 
in all the rights and in all the obligations which he 
left to his successors. It was not allowed to a testator 
to say, “ Let Anlus and Maevius be my heirs : let 
Maevins have my house and land, and let Aulus have 
all the rest of my property ; ” or, rather, he was allow- 
ed to say it, but the law would not enforce it. In 
such a case, the law would recognize Aulus and Mae- 
viuB as heirs, and would divide the estate equally be- 
tween them. If the testator would attain his object, 
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he must draw his will in a different manner : he must 
appoint A ulus his heir, with express direction to give 
his house and land as a legacy to Maevious. Aulus then 
will be sole heir, sole successor and representative of 
the testator: Maevius will be a mere legatee, receiving 
a specific benefit from the estate, but without any 
further relation to it. Between heirs, the only divi- 
sion allowed was a fractional division ; a man„fiOBld^be 
heir to the half or third of an estate, to two-fifths, or 
seven-twelfths, or any other fraction ; but he could 
not be heir to a house, or a farm, or a pair of oxen, or 
any other particular object, If the testament, while 
it named several persons as heirs, said nothing as to 
their proportions in the inheritance, it was presunoed 
to have been the testator’s wish that they should 
ahare alike 5 the law admitted them to equal portions 
of the estate. But it '^s^Jn^the^jjptYSS . of the^^test^ 
tor to fix any proportions Jl^at he pleased ; he had only 
to name them in his will, and the law would see them 
carried into execution. Even in rectifying his errors, 
it would seek to carry out his intentions. If he 
named two heirs, giving to one a half of his estate 
and to the other a quarter, the law divided the whole 
■estate between them, giving two-thirds to the first 
and one-third to the second, different fractions from 
those named in the will, hut having the same ratio 
to each other. If he gave half to one and three- 
quarters to the other, the law, which could not add 
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a quarter to the worth of the estate, changed these 
fractions to two-fifths and three-fifths, which have the 
same ratio as a half and three-quarters. It was a 
common practice among the Romans for a testator in 
dividing his inheritance, to look upon it as a pound 
consisting of twelve ounces, and to say, for example, 
“ Let Aulus, Maevius, and Seius be my heirs, Aulus 
in five ounces, Maevius in four, and Seius in three." 
The estate was then divided into twelfths, the heirs 
receiving five, four, and three, respectively. If he 
made Aulus heir in five ounces and Maevius in four, 
without assigning any number for Seius, Seius would 
still receive three, that being all that was left of the 
estate. If he made Aulus heir in five ounces, witbouti 
assigning any number for Maevius or Seius, these two 
would share equally in the seven ounces that remain- 
ed, each taking three and a half twelfths of the 
estate. But what if, making the same three 
heirs, he gave Aulus five ounces and Maevius eight, 
without any number fixed for Seius ? He was then 
supposed to have looked upon his estate as two pounds- 
or twenty-four ounces ; in other words, to have 
divided it into twenty-fourth parts, of which Aulus 
would have five, Maevius eight, and Seius the remain- 
der, that is, eleven parts. But we need not go at 
greater length into these details. [It may be welL 
however, before proceeding further, to recapitulate 
the points thus far attended to.] 
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With these principles in mind, v?e proceed to take 
np the rules of intestate inheritance. These must, of 
course, always be applied where the deceased owner of 
an estate had never made a will. But they had to be 
applied also in many cases where the deceased had 
made a will, or had at least tried to make one. Per- 
haps the will was invalid from the outset. Some 
formality may have been neglected which the law re- 
garded as indispensable. Or the person appointed heir 
may have been one to whom the law denied the right 
of inheriting,' an alien (for instance), a person outside 
the pale of Roman citizenship. Perhaps the will was 
properly made and was valid at the outset, but after- 
ward, from some cause or other, bad lost its force. The 
person appointed heir, though at the time capable of 
inheriting, may have come to be incapable at the death 
of the testator. Or he may have been appointed under 
some condition which was never fulhlled. Or he may 
have died before the opportunity of taking the inheri- 
tance was opened to him. Or when the opportunity 
was offered him, he may have declined to accept it. 
These are by no means all the cases in which a will, 
properly made and originally valid, might fail to secure 
its object, and might thus leave the way open for in- 
testate inheritance. Here, however, we must note a 
distinction of some practical importance. Let us sup- 
pose that Titius was the testator, and that at the mo- 
ment of his death Aulus was the person who, by the 
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rules of intestate inheritance, would be entitled to suc- 
ceed hina. If, now, the will of Titius never had any 
force, or had lost its force at the time of his death — if 
at this time there are causes which make it legally 
certain that no one can be heir under the will — then 
Aulus (tbe intestate successor) becomes heir the very 
instant that Titius expires. It might be long before 
he ascertained his rights and entered upon them ; still 
he would be considered as having had them from the 
death of Titius. Or he might survive Titius only a 
few hours ; still the inhei-itance was his of right, and 
if he signified his acceptance, became fully vested in 
him, so that the question now would be, not who was 
heir of Titius, but who of Aulue. The case was quite 
different, if tbe will of Titius had any force at the 
time of his death, and only failed from causes which 
arose afterward, as from the non-fulfilment of a con- 
dition which had then a chance of being fulfilled, or 
the non-acceptance of a testamentary heir, who had 
then the right to accept. In this case, Aulus had no 
•claim whatever, until it became legally certain that 
there would be no heir under tbe will ; till then he had 
hopes and possibilities of inheriting, but no right of 
inheritance. The period of suspense might last for 
months or years ; Aulus might die iu the course of it) 
not having gained any such right for himself or his 
■successors. It might even chance that when the fail- 
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Tire ol the will was at last determined, the person 
nearest o£ kin to the deceased was a person who had 
been born after his death. I mention this last possi- 
bility in order to say that such a person, one born after 
the death of the late owner, could never be hia heir. 
The successor, whether by testamentary or intestate 
inheritance, must always have had a living connection 
with bis predecessor, that is, he must have been in 
existence at the same time with him. If not born be- 
fore his death, he must at least have been conceived 
before that event. No one born more than ten months- 
after the death of another— this being the fall period 
of gestation recognized by ancient physiology and 
iurisprudence— could succeed the deceased as heir. 

If, now, it is certain that a man died intestate, how 
is the heir to be ascertained?' THe Roman law, agree- 
ing in this poiST'WltlfTtf^ law of all times and coun- 
tries, sought him among the fami ly cormcctin na of 
the deceased. But in the law-system of the Romansr 
the family was founded on the patria potestas] it in- 
cluded only those persons who would have been under 
the power of the same common ancestor, if bis life had 
continued to their time. We must here recall the defi- 
nitions and principles set forth in our sixth lecture. 


name cognates, as we saw, was a 


sons who were connected^wjth each other by thm ties 
of blood, that is, to all persona who could trace their 
descent to a common ancestor. Whether the common 
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ancestor was male or female, whether any of the con- 
necting links were male or female, made no difference. 
If two persons were connected as parent and child, 
grandparent and grandchild, and so on — 'that is, if 
one was ascendant or descendant of the other — the 
cognation was direct, or in the direct line ; otherwise 
it was collateral. The degree of cognation between 
two persons was determined by the number of steps 
which must be taken in tracing the connection between 
them. From parent to child is one step ; this is the 
first degree of cognation. From grandparent to grand- 
child are two steps j this is the second degree. But 
brothers and sisters are also related in the second de 
gree ; for starting from one of them, as 4, a first step 
brings us to the common parent, and thence a second 
step to B, brother or sister of A. Here, of course, the 
relationship is collateral. So uncle or aunt stands to 
nephew or niece in the third degree ; for here the com- 
mon ancestor is parent to the former and grandparent 
to the latter : three steps, therefore, are necessary in 
passing from one to the other. First cousins are in 
the degree; the common ancestor is grand- 

parent ?o ’feoth parties, two steps removed from each 
of them ; four steps then must be taken in passing 
from one to the other. Of cognatea . as, such .tke'^earl? 
Boman ]aw,made_ve,ry little .account ; its attention was 
mainly given to one class of cognates, the BO-ealle'ii' 
agnates, persons who could trace thpir connectioja with 
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each othei' through males alone, persona descended 
through father, grandfather, great-grandfather, etc., 
from' a common male ancoator. Such persons would 
all have the family name of that ancestor ; such per- 
sons, if the life of that ancestor had continued to their 
time, would all have been subject to his patria potestas. 
The whole number of these persons living at any one 
time formed the agnate family. It must be remembered, 
however, that persons brought into a family by adop- 
tion, obtained the same rights of agnation as if they 
had been born in that family ; and on the other hand, 
that persona who passed out of a family, either by 
emancipation which made them independent, or by 
adoption which brought thorn under a new patria 
potestas, lost all the rights of agnation which belonged 
to them by birth. An emancipated son was no longer 
the agnate of his own brothers. If the emancipated 
son had a child born before his emancipation and an- 
other born after it, the two children were not agnates 
of each other. A married woman, if she came under 
the husband’s power, by the stricter marriage which 
prevailed in earlier times, was an agnate of his family, 
being treated as if she were his daughter. But under 
the freer kind of marriage, which was already pre- 
valent at the close of the republic and ere long became 
universal, the wife was not uu agnate either of her 
husband or of her children. 

Now, by the early civil law, the law of the Twelve 
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Tables, cognates as such., cognates who wei-e not also 
agnates, had no rights of mutual inheritance. If a 
man died intestate, he was succeeded by his sui 
heredes (own heirs, heirs dependent on himself), that 
is, those who had been under his paternal power and 
were made independent by his death. These divided 
the estate equally among them, sons and daughters 
sharing alike. If there were children of a deceased 
son, they received and divided among themselves the 
portion which would have come to their father in 
case he had lived, Children of a deceased daughter 
did nq^ come into the account, for they were not in 
the same agnate family, nor nnder the power of their 
mother’s father. 

If there were no sui heredes, no descendants under 
there power of the deceased, his estate went to the 
nearest collateral agnate. “ What,” you may ask, 
‘ could not his own father or mother Inherit frour him ? ’’ 
His father could not by the strict civil law ; for either 
the deceased had remained under the father’s power, 
in which case he had not been able to acquire any 
property of his own, or he had been emancipated, in 
which case there was no agnate connection between 
him and his father. His mother could not, under the 
freer marriage, for the same reason : she was not his 
agnate. By the stricter marriage she was his agnate, 
being treated as if she was the daughter of her hus- 
band, or the sister of her son ; she could therefore 
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inherit,..fpmil""'KTra‘" if after hla father’s deatli he had 
come to have property of his own ; but she inbejt'lted 
as his sister, as a collateral iigiiate. 

1 have spoken of the iieaiest agnate, in the singu- 
lar ; but it must be understood that if there were sev- 
eial agnates, all equally near of kin to the deceased, 
they would be called to the inheritance together. 
Thus, if there were surviving brothers and sisters, they 
would di,yide the estate equallj. among them. In this 
case children o! a deceased brother would have no 
share at all, being in a remoter degree of kinship frpm 
their uncle, vie., in ^^e third degree, while his own 
brothers and sisters were in the second. When there 
were no brothers and sisters, the way would be open 
for the third degree. Thus if there were three uncles 
or aunts on the father’s side, and also five nephews or 
nieces, children of a deceased brother, they would all 
share equally, each taking an eighth part of the 
estate. If there were no agnates in the second and 
third degrees, the way would be open for the fourth : 
all agnates of the fourth degree would receive equal 
shares of the inheritance. And so on, for remoter 
degrees of agnate connection. But suppose that the 
collateral agnates, one or more, who stand in the 
nearest degree of kinship to the deceased, should see 
fit to refuse the inheritance : not being necessary 
heirs, they are at liberty to refuse it. What, then, 
R. L.— 19 
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will become of it? Will ‘it be offered to agnates of 
a remoter degree f No. The law of the Twelve Tables 
admitted only the nearest agnates. If these refused, 
the estate went to the or e?;tdnded group of 

fatniliea, to which the deceased belonged. Of course, 
too, if there were no agnates to be found, iu any 
degree of kinship, the estate went to the yens. This 
succession of the gens is one of the quaestiones ve.vatis- 
^imae, the most obscure and disputed points in the 
eaiiy Roman law. It seems to have found its appli- 
cation only to the patrician gens ; it became less 
and less important through the whole republican 
period, and is spoken of by Gains as entirely obsolete, 
We need not vex ourselves about it here. 

This, then, is the system, very brief and simple, 
of intestate inheritance, as fixed by the earliest 
Roman legislation : sui he redes in the first plat^ ; 
nearest collateral agnates in the second ; cognates as 
such, those who are not also agnates, nowhere. Let 
us now trace the changes gradually introduced into 
this system. The tendency in all was to give more 
and more weight to cognation, natural kinship, in 
■cases where by the strict law of earlier times it was 
shut out from all rights of inheritance. The first 
changes were^^made by the praetors, and we^b o£ twp 
kinds ; First, they allowed emancipated children to 
inherit along with those who had remained under 
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the patria poteUas, that is, were the swi heredes. Thus, 
if a father left five children, two of whom he had 
emancipated during hia life, while the other three 
became independent by hie death, they all shared 
alike, receiving each a fifth of hia estate. But ob- 
serve that only the last three were called heirs : they 
alone weie made so by the laws, and the prmtor did 
not presume without authority of law to make any- 
body heir. The other two were only honorum pos- 
sessoresj actual holders of their shares in the estate, 
and allowed to sue and be sued as if they were 
heirs. But, in this relief afforded to emancipated 
children, there was a possible injustice to be guarded 
against. The emancipated child, from the time he 
passed out of the father’s control, had been working 
for himself : the SMSM lieres during the same time had 
been working for hia father ; his earnings had served 
to swell the value of the father’s estate, and thus in- 
creased the portion which fell to bis emancipated 
brother. The latter, in effect, received a share in 
the acquisitions made hy the sui heredes since bis 
emancipation. To olfset this, it was only just that 
he should allow them to share in his own acquisitions ; 
and this the prcetor compelled him to do. There was 
a collatio honorum (a bringing together of goods), the 
property of the emancipated being brought into com- 
mon stock with the father’s estate, to be shared 
among all the children. But the innovations of the 
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prsetor went farther than thie. In the second place, 
he gave to all the cognates a chance to inherit; If 
there were no sui heredes, no emancipated children, 
jQO collateral agnates, or if the nearest refused the 
inheritance, the ptmtor called in the cognates accord- 
ing to their degree of kinship : if the first degree 
failed to receive it, calling in the second ; if the 
second failed, then the third ; and so on, as far as 
the sixth degree, or that of second cousins ; beyond 
this the ptmtor did not go. The persons thus called 
in were not designated as heirs, any more than were 
the emancipated children : they bad no hereditas 
(inheritance), but only a bonorum po'isessio, with the 
practical rights and piivileges of heirs. You will 
observe, however, that the nearest cognates, the mo- 
ther, the mother’s brother and sister, the sister’s 
child, etc., though no longer absolufely excluded, had 
yet a very poor chance for the succession If an only 
child, who by his father's death had just come into 
a large property, died himself without a will, the 
nearest agnate, though he were only a fourth or 
fifth cousin, could shut out the widowed mother from 
all share in the estate which had belonged to her 
husband and child. So, if a woman dies intestate, 
leaving infant children, her agnate ten degrees 
removed, if there were none nearer, could prevent 
her children from obtaining the least share in any 
property she might have left. 
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It is not strange that aucli relations as to inheri- 
tance between the mother and her children should 
come to be regarded as inequitable. Special statutes, 
enacted in the second century, in the times of Antoni- 
nus Pius and Marcus Aurelius, were designed to cor- 
rect the evil. By the Henatns consuUum Orphitianum 
of the year 178, the mother's estate was given at once 
to her children, to be divided equally among the sons 
and daughters who survived her. It wris only the sur- 
viving children who were considered in this measure ; 
the issue of a deceased child, the issue sprung from a 
son or daughter who did not survive the mother, were 
not admitted to the inheritance. Nearly two centuries 
elapsed before these also were brought in to tlie suc- 
cession, so as to take the part which the parent by his 
premature death was prevented from receiving. Again, 
by the Senatus consul turn Tertullianura, passed in the 
year 158, twenty years before the Orphitianum, the 
mother obtained a new and better right of succession 
to a deceased child. She did not, indeed, obtain the 
first right. She was liable to be excluded by children 
of the deceased, if there were any living ; or by the 
father of the deceased, but this only in exceptional 
cases ; or by brothers and sisters of the deceased, if 
there were any from the same father ; if there were 
only sisters the mother was allowed to share with 
them. Before all other agnates she had an undisputed 
preference. It is important, however, to observe that 
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these privileges were nob conferred upon all mothers. 
The Senatus consultum Tertulliawum belongs to a re- 
markable series of laws, the object of which was to 
encourage and promote the increase of population, and 
thus to supply that dearth of men, of citizens, which 
was a great, growing, and threatening evil of the em- 
pire, and of which it died at last by a kind of starva- 
tion. It was only the mother who had borne three 
children that could claim the advantages offered by 
the Senatus consultum ; or (as [ should rather say) the 
one who bad borne children three times, for twins were 
of no more avail here tliaii a single child. If the 
mother was a freed woman, more was required of her: 
she must be able to count four confinements instead 
of three. It was not uncommon, however, for the em- 
perors by special act of grace to bestow the same privi- 
lege of auccesaion on women who had not acquired 
the right given by three or four children (the jus li~ 
herorum). Justinian abolished the requirement alto- 
gether, so that the mother of a single child had the 
same right of inheriting from that child as if she had 
given birth to two or three others. 

The Corpus Juris Oivilis, as at first promulgated in 
the year 534:, 'Wtarhed the alterations made by prmtors 
and emperors in the system of intestate inheritance, 
and added to the number by new alterations of its 
own. The general effect was to increase yet more the 
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weight given, to cognation or natural kinship, as op- 
posecl to agnation.' Still agnation retained an impor 
tance "which, was no longer justified by the ideas and 
feelings of the time. The whole system had now be- 
come very complex and intricate, depending as it did 
on two diSerent principles, one of which had been al- 
lowed to encroach on the other, without any real bar" 
mony being established between them. By these con- 


sideiations, we may presume, Justinian was, led only 
nine years later to take up the'^^wh^e subject again 


and_ to give it an entirely new shape. In the llStb 
of his Novels, he set forth a remodelled system of in- 


testate inheritance. As this has had an extensive in- 


fluence mr the laws of modern Europe, it may be well^ 
to give a brief account of it Agnation was now 
wholly discarded, and replaced by cognation as the 
basis of the new stiucture- The possible heirs were 
divided into four classes. 


The first class consisted of the descendants, chil- 
dren, grandchildren, great-grandchildren, etc. But 
grandchildren could never inherit unless the child from 
whom they came was already dead ; greatgrandchil- 
dren could not inherit unless the child and grandchild 
from whom they came were both dead, and so on. 
That is, no one could inherit as long as there was any 
living person before him in the line of descent. The 
principle of representation, as it is called, was 
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admitted here to the fullest extent If any descendant 
had died, he was represented by his surviving issue, 
who succeeded to the right which would have been 
his, if he had lived. Thus suppose that the deceased 
had four children, A, B, C, -D, that C and B die^ b©* 
fore him, but that of C there is suiviving issue. The 
estate then would be divided into three equal parts, 
two for A and B, and one for the descendants of C. 
Suppose now that the living descendants of G consist 
of three children M, JV, 0, and two grandchildren X, 
X, by a deceased son B The last third of the estate 
would then be divided into four equal parts, of which 
M, X, 0, would receive one each, and the remaining 
one would be shared by X and Y : X and Y would 
thus obtain, each of them a half of a lourth of a thud, 
that is, a twenty-fourth pait of the whole estate left 
by his gieat-grandfaiher. 

The second class of heirs, called on if the first was 
wanting, consisted o_f^ the nearest liyang ascendants, 
with the brothers and sisters of full , blood, and the 
children of deceased brothers and sisters. The near- 
est ascendants and the brothers and sisters share aliliS"' 
an equal share to each person, while the children of a 
deceased brother or sister take the shaie which would 
have come to the parent if living. Thus suppose that 
the nearest ascendants are A and A the fathei’s par- 
ents, C the mother’s mother ; and that with these there 
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are found a brother M, and two children X and F of a 
deceased sister, H(5re the estate will be divided into 
five parts, one for each of the three grandparents A, 
B, C, one for the brother If, and one lor equal division 
between the sister's children X and Y. The principle 
of representation was admitted here for children of 
brothers and sisters, Le., for nephews and nieces of the 
deceased, but it wtaa not carried any further ; grand- 
children of brothers and sisteis, grandnephews and 
nieces, could only come in among the fourth class of 
heirs. It is . a l a g. tQ„ .,bg. .noted that , if there we^'e. only 
ascendants, without biothers and sisteis or tboir 
issue, the estate would be divided equally between the 
fathei’s line and (he mother’s: in the case supposed, 
A and S, the father’s parents would take half the 
estate, and the remaining half would go to C, the 
mother’s mother. 

The third class of heirs, called in when the first 
two were wanting, consisted of biothers and sisters 
of the ha]f-bloc)d, with the chiTdren’^or deceased half- 
s/l^'others and sisters. Uore again, the principle of 
representation was cairied no fuither: the grandchil- 
dren of deceased half-bi-others and sisters could not 
inherit in this class, but must find their place in the 
following one. Evidently, too, the class itself is of 
quite subordinate importance as compared with the 
other three. 
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The fourth class, called on whei'e the foregoing 
were all wanting, consisted of the nearest collateral 
cognates, escept of course those already named, ihe 
brothers and sisters of whole or half-blood and the 
children sprung from such. Jn this fourth class the 
principle of representation was not admitted at all. 
The children in no c_^se aucpeeded to the right of in- 
heritance which the paient would have had if living, 
Nothing was considered except nearness of degree to 
the deceased owner of tlie estate; and all persons in 
the same degree shared equally with each otlier. First 
came uncles and aunts, who were in the third degree: 
nephews and nieces were also in the third degree, but 
these belonged, as we have seen, to the second class, 
or, in case of the half-blood, to the third. Next came 
granduncles and aunts, who were in the fourth 
degree, but along with them grand riopliews and nie- 
ces, i. brothers’ and sisters’ grandchildren, who (as 
we saw) had no place in the preceding classes; and 
along with these what would generally be a more 
numerous group, the first cousins, who were all in the 
fourth degree. All these, great uncles and aunts, great 
nephews and nieces, first cousins male and female, 
shared equally, each individual receiving the same 
fraction of the estate. Next came the fifth degree, 
including first cousins’ children, father’’B and mother’s 
first cousins, with several other relations whom it is 
not necessary to particularize. The praetor, we saw, 
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confined the succeaBion of cognates to the first six de- 
grees. But the lam of which we now apeak had no auch 
limitation- No matter how remote the degree : as long 
as there was none nearer, it was freely admitted to 
the inheritance In this system too there waa no 
such thing aa the old bonorum possessio of the prEEtora, 
contraated with the strict legal hereditas. All whom 
it admitted to succeed were alike bevedes^ civil heirs 
with full right in name and character. No distinction 
waa made between persona who had remained under 
the patria poteUas of the deceased, and those who had 
passed out from it by emancipation or by adoption 
into other familiea. No distinction was made on the 
ground of sex : the estatea of men and women doceaserl 
were divided on the satne principles, and males and fe- 
males standing in the same degree of kindi’ed (o £i 
deceased person were allowed .to share alike in the in- 
heritance. Nor was any distinction made on the 
ground of age. Indeed, from first to last we find 
no trace,„.of.. .priipogeniture in the legal ideas and' 
habits of the Roman people. 

As to prirnPgeniture in the common law of Eng- 
land, it seems to have sprung up with the development 
of the feudal system : it was favoured certainly, if not 
absolutely required, by the conditions of fendalism- 
Not less favoured by feudal interests was the preference 
of male heirs and stocks before female, which is an- 
other prominent feature of English inheritance ; we- 
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have reason, however, to believe that this preference 
for male succeesion, unlike primogeniture, was among 
the primitive usages of the Germanic tribes, befoie 
their conquest of the Roman Empire. If on these 
points we recognize the superioiity of the Justinian 
system, we must admit that in another point, in the 
consistency with which the successive classes of intes- 
tate heirs are constituted, the advantage lies with the 
English law. And in speaking thus of the English law, 
it is real estate that I lefer to, the inheritance of land 
with its appurtenances ; as to the personal property 
of intestates, the English rules for its disiibution are 
comparatively recent, and are evidently founded on 
civil law principles. But for real estate, the English 
law, which in this respect appeals to have only kept 
up the primitive Germanic usage, calls fiist the 
<iescen(lanta of the deceased himself ; next the otber^ de- 
scendants of his father, those who are not also Us des- 
seen d an ts ; next the other, descend ants of his father’s 
father (i. e,, his paternal gi-and father), those 'woo 
are iiof also his father’s descendants ; and so on, each 
new class bringing in descendants of an ancestor one 
degree more remote than the preceding. And in every 
class the principle of representation, by which chil- 
dren of a deceased parent come in as bis representatives 
for the right which he would have had if living — this 
is carried out to fullest extent. Now, the Justinian 
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system agrees with this for the first class, the desoencl- 
ants of the deceasech himself. It agrees also in great 
part for the secorid class, where it ealla in the other 
descendants of the father, the brothers and sisters and 
the children of brothers and sisters. But here it stops 
short in the path which consistency should have caused 
it to pursue : it does not call in at the same time the 
grandchildren and remoter descendants of brothers and 
sisters. The same inoonaiatency appears again in the 
third class, in relation to the descendants of half-broth- 
ers and sisters. Beyond this point, the Justinian sys- 
tem takes up a new principle, that of nearness in de- 
gree, which excludes representation, and produces a 
series of classes which stand in no natural or symmet- 
rical relation to the preceding. It may be said, how- 
ever, with justice, that the defect hero is little more 
than a want of logical consistency ; there does not 
seem to have been anything unjust or oppressive in. 
its practical working. 

The subject of the next lecture will be testamerb 
tary inheritance. 



LECTURE XII. 

LAW OF INPIERITANCE — {continued). 

TESTAMESTAny imiEBlxANCE establislied later than intestate, yet 
in primitive times. Romans eminently a will-making people. First 
testaments made calatis comitiis, at semi-annual meetings of the 
curiae, hence confined to patrician; and in prooinctu, before army 
marshalled for battle, where plebeians also could make them. Both 
these early superseded by iestanientum per aes et lihrani, in ioy:m 
(Lecture IV) a sale of the estate by mancipation to a familiae 
emptor, wlio at first was the appointed heir : this testament might 
be oral, and in later times became exclusively so. But the prastors 
gave force to a written testament, made without form of mancipa- 
tion, only sealed by seven competent witnesses. Under Justinian 
this was the ordinary form, but the witnesses must also subscribe : 
so, too, the testator. The transaction must be uninterrupted, before 
witnesses assembled for the purpose and from the potestas of 
testator or familiae emptor (and, by Justinian law, of lieres). 

No man whoUy deaf or dumb could make a will, until Justinian’s 
time. No alien could make one or receive by one. A slave might 
receive by one, but only for his master: by his master’s testament 
he might receive inheritance with freedom (Lecture XI). Unable 
to receive by will were also corporations (exception in favour of 
municipal bodies, some temples, Christian churches, and monas- 
teries, etc.), and other uncertain persons ; but these last Justinian 
admitted, if at opening of the will they had become certain ; thus 
■especially posiMWi alleni (other people’s children born after date of 
wUl). Excluded from Justinian’s system were the lex Voconia (169 
B. 0., forbidding inheritance of women to large estates ; as well as 
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tile lex Julia and lez Papia Popimea of A.iigustus’s time, the former 
forbidding unmarried persons to receive anything by -will, the 
latter forbidding married but childless persons to receive move than 
half the inherltancp, unless in each ease the (B=tator was a near 
relative iwithia sixth degree). To escape the last-named law a 
woman must have the j«s iriuni liherorum (Lecture XI). 

A testator might apjioint a succession of persons, each to be 
heir if the preceding ones failed to become so (siihstitatio vulgaris ) ; 
and he might appoint a pereon to be heir of a surviving child, if the 
latter should die before puberty {suhtihitio pupillaris) 

In early times a testator could disinherit his child hy simple 
omi.ssion from his will By later law, any descendant (inolnding 
postumi sui) who by Intestate inheritance would receive a .sliaie, 
must have express mention in the will And as early as Cicero’s 
time, such a descendant who without good ground received nothing 
in idle will or less than his due part (fixed, at length, as the quarter 
of his intestate share) could overthrow the will as inoffleions ; but 
not if he had in any way recognized its validity, nor if any other 
remedy was open to him. Similar right cf a parent over the will of 
his child 

Legaeiee . — Broad distinction between lieir and legatee ; yot 
legatee must be a person capable of heirship Legacies always 
beneilolaL Must bo preceded by appointinout of heir. Could be 
created in four ways, with subtle differences of effect. Always 
failed if the aijpoinied heir ro/n.sed to .serve, as he uaturviliy would 
when the legacies exhausted the estate. This danger romovod 
(after a Furiau and a Vooonian law) hy a Palcidian (40 n. o.), 
which limited legacies (hy proportional reductions, if neoe.ssury) 
to three-fourths of net value of the estate, leaving at least one- 
fourth to the heir. 

Fidei commissa, freer form of legacies, which sprung up Iti later 
republic, originally mere recommendations to tlie lieir committed 
to his faith, but from time of Augustus enforceable by law Free 
from almost all restrictions : could be made in any part of will, or 
separate fiom will, or when tbere was no will, in. favour of any 
person, and in any amount consistent with claims of creditors. 
But afterward confined to nearly the same persons as legacies 
were, and limited by the Palcidlan fourth of the heir. At the 
same time, legacies were gradually made freer, and in the Justinian 
system differed little from fidei commissa. 

It can liardly be doubted that intestate inheritance 
is older than inheritance by testament. In patriar- 
chal times, it must have been the recognized author- 
itative usage, that when the patriarch (the pater- 
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familias) died, his property passed into the hands of 
the children whom he reared and ruled during hie 
life, and who became independent by his death. In 
strictness, it never bad belonged to him individually ; 
it was the common property of the family, which 
he as bead of the family bad under his control , wlnoh, 
after he was gone, would naturally continue to be 
property of the family under the control of its new 
heads. If there were no children, it would be hatdly 
less natural that it should go to brothers of the 
deceased, who had once had a joint interest in it, 
when they were all under the control of their common 
father. To interfere with arrangements thus recom- 
mended by reason and custom would scarcely be 
thought of by the property-owner of primitive times. 
And if anyone wished it, he would scarcely be 
allowed to alter the natural course of succession, and 
defeat the just claims of his family. But as regards 
the division of his property among the members of 
his family, bis wishes would be respected and fol- 
lowed. If, in prospect of death he expressed hi® 
desire that one child should have a h'^bse, another 
a piece of land, another a herd of cattle, or that one 
child on account of greater needs should have a larger 
share than the rest, or that this or that gift should be 
made out of the estate to persons having special claims 
on his friendship and bounty, his children would be 
prevented by natural piety and by the sentiment of 
the community around them from neglecting such 
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recommendatiojis of the father. The custom thus es- 
tablished would at length receive the sanction of law : 
the usage freely followed by most would become a 
rule imperative on all. 

The right of the paterfamilias to regulate the dis- 
posal of his properly by a binding will, was received 
in Rome long befoie the code of the Twelve Tahlea. 
And during the later times, when the Romans are 
heat known to us, they were eminently a will-making 
people. For a well-to-do man to omit the making of 
his will and leave his estate to the chances of intestacy 
was almost looked upon as a discieditable neglect. It 
should seem, however, that in the earliest period the 
right to make a will wliich the law would enforce was 
confined to the patricians, the primitive burghers of 
the city. For we are told that the wills were origin- 
ally made in the comitia ouriata, the meeting of the 
aurim, the general assembly of the patrician order, to 
which no plebeian had admission. This body held two 
sessions every year, for the special puipose of hear- 
ing and attesting wills. In the presence of the assenr- 
bled order, the testator named the person whom he 
wished to have for his heir, and stated the particular 
dispositions which his heir was charged to make on 
coming into the property. It may perhaps be assumed 
that wills were at first made only by persons who had 
no children to succeed them, that the person made 
heir was in fact adopted, and that the presence of the 
R. L.— 20 
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eurm wag required on this account ; for the earliest 
adoption, as we have reason to believe, was always 
made in the comitia euriata. Some have supposed 
that the comitia passed a formal vote on the will pre- 
sented to them, acceptin^f or rejecting it as they 
thought lit But it is hardly probable that they 
esercised such a power, or did anything more than 
furnish a public attestation to the will. The impos- 
sibility of making a will except at the semi-annual 
meeting of the comitia must have been felt most 
strongly in time of war Hence the custom arose 
of executing wills in proeinotu, that is, before the 
army drawn up and ready for action. The army here 
took the place of the comitia, hearing and witnessing 
the declaration of the testator. And now for the 
first time a plebeian gained the power of making a 
valid will ; but a power which he could only exer- 
cise when actually serving as a soldier against the 
enemy. Evidently, it was important for the plebeians 
that there should be some form of testation which 
they could use in peace as well as in war ; and if the 
form was such that it could be resorted to on any 
emergency, it would be not unwelcome even to the 
patricians. 

Such a form was in fact introduced, and was in 
common use before the legislation of the Twelve Ta- 
bles. So popular was it that the two forms just de- 
scribed, the testamentum aalatis oomitiis and the testa- 
mentum in proeinotu, passed speedily into disuse and 
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are oaly spoken of as antiquities. The new testamen- 
tum per aes et libyam ' by brass and balance) 
was in its form a sale of the estate by the testator. 
The ceremonial of mancipation employed for this pur- 
pose we bad occasion to describe in the fourth lecture. 
As in every case of mancipation, there must be pre- 
sent, in addition to the parties themselves, five men 
as witnesses, with a sixth man as Ubripens (or balance- 
holder), all Roman citizens of full age. The person 
who was to .receive the inheritance appeared in this 
transaction with the name and character of familice 
emptor (purchaser of the estate). Touching the bal- 
ance with a piece of brass (a copper coin), the symbol 
of the purchase-money, he addressed himself to the 
testator, and claimed the testator's estate as purchased 
by him with this brass and brazen balance. The tes- 
tator then, admitting the claim, set forth the direc- 
tions which he wished to have carried out in the dis- 
tribution of his property. These directions were in 
effect conditions of the sale, and the other party, in 
receiving the estate as purchaser, bound himself to ful- 
fil them. This familice emptor made no use of his 
right during the life of the testator, whose death was 
in fact an implied condition of the sale ; but when the 
testator was dead, he becanae invested with the owner- 
ship, and then proceeded to discharge the trusts con- 
fided to him. In the course of time, however, it be- 
came customary to name an heir distinct from the 
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familicB emptor : the latter waa thua reduced to a 
mere actor in the ceremony, without any actual right 
or duty beyond it. The will, with its nomiiiatiou of 
an heir and all its directions for the disposal of the 
property, was usually drawn up in writing; and the 
testator, when the mancipation was effected, holding 
up the written doorrment, said to the witnesses; 
“These things, as they stand written in these waxen 
tablets, I BO grant, so leave, so bequeath, and so do 
you, Romans, bear me witness.” It was never re- 
quired, however, that the will should be in writing. 
The testator, using the form per aes et lihram, could 
declare orally whom he would make his heir, and what 
directions he would lay upon him ; and this oral will 
was not less valid than a written one. 

The te&tamentxim per aex et Ubrain was still in 
common use when ^Galus wrote, in the second century 
of our era. But with it there was another and less 
formal kind of testament, which had been introduced 
with the sanction of the prEetors at some uncertain 
time in the republican period. It waa a written will ; 
but in making it tbe formalities of mancipation were 
wholly dispensed with. The written document must 
be sealed with the seals of seven witnesses, a number 
evidently derived from the five witnesses of the man- 
cipation-testament with the libripens and tbe familice 
emptor. In both forms, the testator must have present 
with him in the transaction seven persons who could 
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authenticate it by their testimony. The seals of the 
witnesses were so affixed to the tablets of the will, that 
this could not be read without first breaking the seals- 
The praetor, however, did not presume to give the 
name of heir to the successor appointed in such a will — 
only a will recognized and sanctioned by law could 
create an heir. The successor named in a prtstorian 
will as a mere honorum possessor (holder of the prop- 
erty) : the praetor gave him the honorum possessio, and 
allowed him to sue and to be sued as if he was heir. 

.The praetorian testament continued to be used till 
late in the period of the empire ; and so did the testa- 
ment per aes et lihram, though not without consider- 
able changes and simplifications. In the time of Theo- 
dosius, a century before Justinian, it had given up the 
Itbripens ana famiUae emptor, retaining only the five 
witnesses, and was employed solely for oral wills : 
written wills were then always executed according to 
the praetorian form. Theodosius himself insisted that 
there should always be seven witnesses; and for the 
written wills be added a new requirement, which Jus- 
tinian also retained, the subscription of the witnesses. 
This may have been customary before, but it had not 
been necessary. The witnesses had been required only 
to set the impress of their seals on the wax used in 
fastening up the document. Now they were also to 
write their names upon it. They must do this on the 
inside, ou the same face which contained the writing 
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of the will. If the testator wished to keep his disposi- 
tions secret, he bad only to roll np the parchment or 
papyrus so as to leave nothing but black space exposed 
at the bottom. Here the witnesses subscribed their 
names ; and the testator himself subscribed with them, 
if the will had been written by any other hand than 
his own. If the testator was unable to write, an eighth 
■witness was called in to give his attestation and sub- 
scription. The will was then closed up, and sealed 
on the outside with the seals of the witnesses, who 
again wrote their names on the outside, each one by 
his own seal. The Institutes are careful to say that in 
the process of sealing all the witnesses might use the 
same seal-ring, and if this was a seal-ring which be- 
longed to none of them, but was borrowed for the oc- 
casion, it made no difference in the validity of the act. 
This, under legislation of Justinian, was the estab- 
lished and ordinary mode ot attesting wills. At the 
same time, however, oral wills were still allowed, the 
testator setting forth his wishes at length in the pres- 
ence of the seven witnesses convened for the purpose. 
There were also public wills which, being attested by 
some official act, were exempt from tbe formalities be- 
force described : thus where a will was 'presented to a 
judge and civic council, and placed upon the city 
records, or was submitted by petition to the emperor. 

In regard to the witnesses who gave their attesta- 
tion, it was necessary that they should be assembled 
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for this especial purpose : if they were already brought 
together for some obher object, they must at least have 
distinct notice that they were now to give themselves 
to the execution of a will. The transaction once com- 
menced must be carried through without interruption. 
If suspended for any other act or business, it must be- 
gin again de novo, as if nothing had been done before. 
No person under the patria potestas of the testator 
was allowed to be a witness to his will. Such a person 

, . MU 

would naturally have his own expectations of the 
inheritance; and whether those expectations were or 
were not realized by the will, he would in either case 
have an interest and be subject to a temptation that 
might make his testimony appear less wortliy of reli- 
ance. Similar objections would lie against persons 
under the patria potestas of the heir. Hence, as the 
familiae emptor had originally the place and charac- 
ter of heir, no person under his potestas was allowed 
to be a witness, It is a curious circumstance, and one 
that shows the tenacity of forms among the Romans, 
that this prohibition remained when the familiae 
emptor, having ceased to take the inheritance, had be- 
come a mere figure-head, without personal interest in 
the will. In form, he was still a principal in the 
transaction, the purchaser in the symbolic sale of the 
estate. In form, the heir created by the will had no 
part in that transaction. Hence, not only persons un- 
der the power of the heir, but even the heir himself. 
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might act as witness. The jurists felt that this was 
unbecoming ; they advised the heir with those under 
his power to exercise this right ; but they had to ac- 
knowledge that it was a right which nothing in the 
law restrained them from exercising. But Justinian, 
who completely discarded the old form of mancipation, 
swept away also this remaining effect of it ; he made 
it the rule that neither the heir liimself nor anyone 
subject to his power should be witness to the will 

Another consequence flowing from the old manci- 
pation process was the inability of a deaf man or a 
dumb unan th make his will. The testator in this 
process must he'tir'tbe words of the familku emptor, 
and he must pronounce certain words of his own. The 
deaf man could not do the first) tho dumb man could 
not do the last ; they were held, therefore, to be physi- 
cally disqualified for making a will. The disability 
did not fall upon those who were simply hard of hear- 
ing or stammering in speech, but only upon those who 
were wholly without the power of hearing or speak- 
ing. Such persons might have all the physical capa- 
city requiied for executing a written will ; but for 
centuries they were not allowed to execute one. Jus- 
tinian at length relieved them from this inequitable 
rule : i,t ..was only required that they skould, ktrveojhe 
ability to understand what they yi^ir^ doing, the ability 
to make jn mkqljigent disposal pf tbgir prqper-ty. To 
those who were deaf-mutes by birth this condition was 
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wauLing: the means had not yet been found for let- 
ting in light upon their darkened minds : they were 
still excluded by necessity fiom the privilege of 
which we are speaking. 

Other incapacities call for a brief mention. Only 
the Roman, citiz^ri could execute a valid testament:' 
The peregrinus (or foreigner) could neither make a 
will appointing an heir to his own estate, nor could 
he be appointed by will heir to the estate of another ; 
he could not receive even the .smallest legacy. This 
was one of the moat serious disadvantages of his alien 
•condition. A slave might be appointed heir, but if he 
remained a slave be could not accept the inheritance 
without his master’s consent, and he acquired it then 
not for himself but for his master. A man might ap- 
point his own slave as heir, but, to make the appoint- 
ment effectual, it must be accompanied by a direction 
•that the slave should become free on the master’s 
■death : Justinian ordered that such a direction be- 
stowing freedom, should always be understood when 
a slave was appoiuted heir by his own master. The 
-slave thus appointed was a necessary heir, having no 
power to refuse the iuheritance. 

We have now to speak of those who could not be 
appointed heirs'. 

How firmly the Roman held their conception of 
an heir as the definite personal representative of his 
predecessor, we have already seen. It is not surprising 
that they should have found something incongruous 
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and unnatural in the idea of a man making a corpora- 
tion his heir. Not only did the corporation seem to 
them something essentially different from the individ- 
ual, and thus ill-fitted to represent him; but the cor- 
poration is composed of ever-shifting elements, so 
that the testator in appointing it could not have that 
definite intention as to the person who should suc- 
ceed him, which the Romans looked upon as indis- 
pensable, For a long time, corporations were held 
to bo incapable of taking property by inheritance, or 
even by legacy. But, in the period of the empire’ 
exce[Ttibha' began to be iaIlQwe(l. The manumitted 
slave of a municipal body, a city corporation, might 
be appointed heir, and thus a right of succession 
acquired for the municipality itself. In regard to 
certain divinities, as Tarpeian Jupiter, Apollo of 
Didymi, Minerva of Ilium, Diana of Ephesus, etc., 
it was permitted to institute them as heirs, the in- 
heritance of course going to their temples. This 
latter practice, however, seems not to have been 
carried to any great extent : from the grievous bur- 
den of the dead hand, of vast tracts held in mort- 
main, heathen Rome was always exempt. Under the 
Christian emperors and in the Justinian system, 
churches, monasteries, pious foundations of every 
kind, as well as municipal bodies, received the right 
of inheritance. Other corporations, if they wished 
to have it, must obtain it by special concession of 
the government. 
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The Romans never x-equired that the testator 
should be actually a'cquainted with the person whom 
he made his successor; but it seemed to them that 
he ought to have a definite conception as to that 
person, to know who it was that he was bringing 
into this intimate and confidential relation. Hence 
the appointment of an uncertain person was looked 
upon as invalid : such an appointment as “ Let him 
be my heir who shall come first to my funeral,” or 
“ him who shall give his daughter in marriage to my 
son," or “those who after my death shall first be 
made consuls.” Even a legacy couched in such terma 
was invalid. Gaius however, tells us that in his 
time an appointment of this kind was allowed, if 
the designation was of a more precise and restricted 
character, thus : “ Of my cognates now living, if 
anyone shall marry my daughter, let him be my 
heir.” The tendency shown in this more liberal in- 
terpretation appears to have gained ground ; foi 
Justinian^ set aside the rule itself. An inheritance oi 
legacy could now be left to p.u uncertain person ; i’ 
was only necessary that the uncertainty which exiptp;^' 
when the will was made should be^.CQpyerted after- 
ward into, a .ceptajnty, that a person should be found 
to whom and to whom alone would apply the inde- 
finite description of the will. 

Among uncertain persons — those of whom the tes- 
tator could have no definite conception — were the 
posthumous (Latin postumi), in the rnore general 
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sense of that word, the sense in which it would in- 
clude all persons yet unborn when the will was 
executed. Persona who were both conceived and 
born after the testator’s death were excluded from 
inheritance by another rule, already alluded to, 
which required that the heir should be in ihe world, 
should have existed, at the ^ame time with the testa- 
tor. But persons born oi conceived during the 
testator's life, but subsequently to the making of his 
will, were excluded by the principle of which we 
now speak, as being at the time of the testament 
uncertain peiaons, Thus, the testator could not say, 
If ray brother Seius shall have a son born before 
my death or within ten months after it, let that son 
be my heir.” The son of Seine, if any should be 
born, would not be allowed to inherit; for the will 
was invalid from the first, and no subsequent event 
could give it validity. An exception, however, was 
made in favour of children (the poatumi aui) who 
might be born to the testator himself. When the 
will said, " If any children shall be born of my wife 
Sempronia while I am living or within ten rnonths 
after my death, let them be heirs,'' this was a per- 
fectly valid appointment. In fact, such a clause, as 
we shall see presently, might be essential to maintain 
the force of the will. And as regards the poatumi 
alieni, Justinian, who, as we just saw, allowed the 
institution of other uncertain persons, set aside the 
rule wbicb forbade their institution. 



LAW OF INHERITANCE 


309' 


The Vocoiiian law, passed during the later repub- 
lic, 169 B, G., irnpoaed a restriction on the institution of 
women. It applied only to large estates, A person 
whom the census placed in the first class, as having a 
rated property of at least one hundred thousand assen 
{i. e., one thousand dollars, which in purchasing power 
was worth as much as ten thousand now), such a per- 
son was forbidden to appoint a woman as heir. This 
is the law to which, in Cicero’s treatise on “Old Age ’’ 
the elder Cato represents himself as having given a 
strenuous support. “ When at the age of sixty-five 
years. ’’ he says, *• with loud voice and good lungs t 
urged the passage of the Vocoiiian law. ’’ The alleged 
design of the statute is said to have been to restrain 
the growing luxury and extravagance of women, by 
withholding from them the means of being luxurious 
and extravagant on a large scale. It can hardly be 
supposed, however, that this was the principal reason- 
for the measure. A stronger reason must have been 
the desire of the wealthy class to keep large estates in- 
the'"famiUes, the agnate families, to which they be- 
longed ; if such an estate became the inheritance of a. 
woman, it was apt to pass by her marriage into an- 
other family. It would seem that under this law, 
while a woman could not be heir to a large estate, she 
might still receive a portion of it by legacy, though 
not to the extent of more than half the estate. The 
Voconian law had no place in the system of Justinian. 

The incapacity for inheritance, which during. 
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several centuries attached to uninarried and childless 
persons, was of a diSerent character" Such persons could 
always inherit froua the will of the near relative, of one 
who stood svithin the sixth degree of cognation, as 
near (that is) as second cousin. The disability which 
they were under related only to the wills of strangers, 
of those not connected with them by blood, or 'not so 
nearly as the sixth degree. Even in such a will, the 
unmarried or childless person could _ be appointed heir, 
and the appointment was not invalid. But if the per- 
son so appointed was not married at the death of the 
testator, or within a hundred clays after it, he could 
not take any part of the inheritance. If at the death 
of the testator be was married but childless, he could 
take only half of the inheritance. The laws which es- 
tablished these disabilities, the Lex Julia in reference 
to the unmarried, and the Lex Papia Poppaea in refer- 
ence to the married but childless, were enacted in the 
reign of Augustus, and were among the most impor- 
tant in the series of imperial laws, to which I referred 
in the last lecture, as designed to promote the increase 
of population. It must be observed, however, that 
the laws of which we here speak did not apply to a 
•man under twenty-five years of age, or a woman under 
twenty persona younger than this might be married, 
but it could not fairly be expected or required that 
"they should be. Nor did they apply, as originally 
enacted, to a man over sixty years of age or a woman 
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over fifty. But a Seuatua conaultum in the reign of 
Tiberius ordained that those who remained uninarried 
to this age must be treated as celibates ever after ; no 
subsequent repentance or amendment could save them 
from the penalty of their prolonged celibacy. This 
extreme rigour was again relaxed by a Senatus consul- 
turn of later date : the man of sixty years or upward 
might escape the disability, if lie married a wife who 
was under fifty. A corresponding privilege for the 
woman of fifty years or upward who married a younger 
man, the law was not gallant enough to allow. An- 
other distinction between the sexes, and one which 
bore yet harder upon women, was made by the origi- 
nal law. To escape the yoke of the Lex Papia Pop- 
paea, and enjoy full right of inheritance, it was only 
necessary for the married man that be should have one 
child, and even this might be one whom he had adopt- 
ed. For the married woman it was necessary that she 
should have born children three times (or, in case of 
a freed woman, four times), the same condition which 
was required by the Senatus consultum Tertulliaimra 
in order that a mother might inherit from her child. 
The status which we are describing applied to legacies 
as well as inheritances ; and all estates or parts of es- 
tates which the appointed heirs or legatees were by 
these statutes prevented from taking, went to the /is- 
ous or treasury of the empire, to which they must have 
been the source of a not inconsiderable revenue. But 
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the ascendency of Christianity was fatal to these laws. 
A legislation which held oat prizes to marriage and 
childbearing was repugnant to the spirit of a religion 
which favoured monaaticism and attached the idea of 
peculifir san ctity to a virgin life. The century which 
saw the accession of Constantine saw the whole sys- 
tem of the Julian and Papian laws swept away. 

To a testator making his will it must always seem 
doubtful whether the person whom he most desired for 
bis heir would actually receive the inheritance. If 
there was nothing else to throw doubt on the event, 
the uncertainty of life must do so, the possibility that 
the appointed heir might dio before the openirig of the 
will. Hence it was very common to name substitute 
heirs, who should take the place of the one first named, 
in case he failed for any reason to take the inheritance. 
There might even be a succession of those substitutes, 
one after another, to any extent. Thus, “ Let Aulus 
be my heir ; if Aulus shall not be heir, let Maevins be 
heir ; if Maevins also shall not be heir, let Seins be 
heir,” etc. Here, too, the testator might, if ho chose, 
put two or more persons in any rank as joint heirs. 
Thus, “ Let Aulus and Decimus be my beirsj if they 
shall not be heirs, let Maevins, Publius, and Sempro- 
nius, be heirs ; if they also shall not be heirs, let Seius 
be heir,” etc. Here the estate would pass first to Au- 
lus and Decimus; if either failed, the other would re- 
ceive the whole ; if both failed, the estate would go to 
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Maevius, Publius, and Serapronius, each receiviug a 
third; if one failed, the other two would receive each 
a half; if two failed, the remaining one would take 
the whole ; only when all three failed, would the es- 
tate go to Seiua. If the testator doubted the solvency 
of his estate, and apprehended that no one would be 
willing to accept it, it was common for him to close 
the series of substitutes with a slave of his own, who 
along with the inheritance would receive his own free- 
dom. The person so appointed had no power to re- 
fuse ; he was a necessary heir. It the estate had to 
be sold for the satisfaction of the creditors, the 
infamy would fall on him and not on the memory of 
the testator ; but for this the advantage of being a 
freeman was an abundant compensation. To this 
c\istom we referred in the last lecture. 

The substitution thus far described was called vul- 
gar J. e., ordinary) substitution, in order to distinguish 
it from another and less frequent kind of substitution' 
by will, the so-called pupillary substitution. If a fa- 
ther when he died left a child in tender years, tlie 
child would he for some time a pupillus (or ward), un- 
able to make a will, to appoint an heir, for himself. The 
father, therefore, was allowed in his will to appoint 
' an heir for his child, in case the latter should die in this 
condition of pupillage. In this case the father made 
a will, not for himself only, but for the child that sur- 
vived him, naming a successor for the child, if he 
R. L.— 21 
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should die in the condition oipupillus (or ward). If 
the child lived on to tlie age of puberty, when be could 
make a will for himself, the appointment made by 
the father, the pupillary substitution, lost its effect. 

Under the prifuitive system of the Roman law, as 
set forth in the Twelve Tables, a testator bad full 
power to disinhe rit bis own children^.pnie.or all.; and 
he G0uM“d6 so, without saying anything about them, 
by merely naming someone else as heir. We must 
not infer from this that testators in those times were 
wont to set aside their children often, or for slight 
causes. The proper inference would be precisely the 
opposite. It was because the power was rarely exer- 
cised, or at least rarely abused, that it seemed unneces* 
sary to restrict it by law. At length, however, the 
feeling arose, and before the fall of the republic it bad 
found legal expression, that a testator must at least 
mention bis children ; that if he wished to disinherit 
them, he must say so in his will. The presumption 
always was, that he meant them to have part in the 
inheritance, and this presumption was only to be over- 
come by his own statement to the contrary, made with 
due formality in the will itself. The principle may be 
put in this shape ; any descendant of the testator, who 
could inherit from him if he died intestate, must have 
part in his inheritance or be expressly excluded by the 
will. Let us see now how a testator in the time of 
Justinian must draw his will, in order to avoid objec- 
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tion on this score. In the first place, he must refer by 
name or by clear personal description to each of his 
•sons and daughters already born ; if not, his will 
would be void from the beginning. Thus, “ Let Au- 
lus be my heir : let my sons Maevius, Seius, Gaiua, 
and my daughters Cornelia and Sempronia, be with- 
out inheritance.” But perhaps he has grandchildren 
by a deceased child ; these, if he died intestate, would 
be entitled to share in the succession ; they must be 
noticed, therefore, or the will would be void ; thus, 

“ Let Sextus and Publia, ■ children of my deceased 
daughter Julia, be without inheritance.” But even 
yet tlie will is not perfectly guarded. Children may 
be born to the testator after the will is made, children 
who would succeed to him if he died intestate, who 
will therefore break the will unless they are noticed 
in it, Of course, he cannot refer by name to children 
yet unborn ; hut he must come as near it as he can. 
He must say, ” If any children shall' be born to me 
before my death, or within ten months after it, let 
them be without inheritance.” But there is still an- 
other possibility to be guarded against. If any of his 
children, present or future, should die before the fa- 
ther, their children, should they leave any, would have 
a right to succeed him, if intestate. Hence these also 
will break the will unless noticed in it. To secure 
himself from this danger, he must add, “ If any child 
of mine shall die before me, let the children of that 
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child be without inheritauce.” In all these cases, the 

If 

testator might appoint as heirs the persona whom we 
have represented him as disinheriting ; but one or the 
other he must do, appoint them, or disinherit them in 
this explicit way : otherwise the will was without 
effect. We have supposed a testator drawing his will in 
the time of Justinian and in conformity with the rules 
of the Corpus Juris. Before Justinian the practice 
was somewhat different, and somewhat more complex 
but we need not enter into particulars on this bead. 
A distinction was made between sons on the one liand 
and daughters and grandchildren (children of a de- 
ceased child) on the other- Sons must be treated in 
the manner just described, appointed heirs or express- 
ly disinherited : if not, the will was void. In regfird 
to daughters already born, and children of a child already' 
deceased, it was enough to include them in a general 
disinlierison ; thus, “Let Aulus be my heir; let all 
others be without inheritance.” Even if he failed to 
disinherit them in this general way {inter ceteros, as 
the Eomans called it), the will was not void : the ap- 
pointed heir took the inheritance, but the daughters 
and grandchildren were allowed to come in and claim 
for themselves a share of the estate. The preetorian 
law indeed made it necessary that grandsons should 
be treated like sons ; but it was only by the legislation 
of Justinian ■ that female descendants, daughters and 
granddaughters, were put on the same footing. 
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The requirement wliicii we have been describing 
imposed no real restriction on the power of the testa- 
tor : it allowed him to do as he wished, demanding 
only that he should state his wishes in an unequivocal 
manner. But the Roman law went further than this. 
It recognized in certain persona a natural right to 
share in the inheritance, and enabled them to attack 
■and' overthrow a will in which that right was disre- 
garded. At what time this principle was first admitted 
is not known ; but it was before the fall of the repub- 
lic. If a son thought himself unjustly treated by his 
■father's will, he could bring a formal complaint against 
it, as inofficious, that is, inconsistent with the offieium, 
the natural alfeclion and duty, of a parent toward his 
■child. The theory was, that the maker of a really in- 
officious will had not the perfect soundness of mind 
required for testation. Tlie complainant must show 
to the satisfaction of the judge that he had given the 
testator .no sufficient ground for his condnct. If the 
■complaint was sustained, the will was set aside, and 
the estate divided as that of an intestate person. How 
■much the testator must give to an unoffending child, 
in order to be secure from the charge of inofficiousness, 
was at first left to the decision of the j udge. But 
gradually the opinion became established, that it was 
sufficient to give him by will a fourth part of what he 
would obtain by intestate inheritance. Justinian aanc- 
■tioned this principle, and permitted the complainant 
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to sue directly for the fourth part of his intestate share. 
He also required that a parent who diBinherited..hi8 
child should give his reason in the will, and that this- 
reason should be one of fourteen which he himself 
enumerates. A parent also who had been passed over 
in the will of his child could attack the will as inofE^ 
cious ; and here again Justinian required that the child 
in his will should give reason, one of eight which he 
himself enumerates, for passing over the parent. The 
complaint could also be made by brothers and sisters, 
but only where persons notoriously infamous were pre- 
ferred to them as heirs. It could not be made by any- 
one who had acknowledged the validity of the will by 
accepting anything under it ; nor could it be made by 
anyone who had another remedy within his reach. 
Attacking, as it did, the character of the testator, it 
was only to be used as a last resort, where all other 
means of redress were wanting. It will he perceived 
that in most cases where a man had children, and in 
some cases where he bad not, this institute withdrew a 
quarter of his property from his disposal by will, leav- 
ing him the absolute control of only three-quarters. 
Interference of this kind with the full right of testators- 
is repugnant to the spirit of the English law ; while 
on the other hand, the French law has gone further in 
this direction than the Roman. The Code Napoleon 
leaves the testator, if he has one child, only half his- 
property to dipose of as he pleases : if he has two- 
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cliildien, only a third; and if he has three or more, 
only a quarter 

It only remains now to say something as to that 
part of the estate to which the testator gives an excep- 
tional direction, withdrawing it from the dominion of 
the heir to bestow it upon others. I refer to the lega- 
cies. The Roman law makes a very broad distinction 
between the heir on the one hand (even when he is 
joint-heir with several others) and the legatee or re- 
ceiver of a legacy) on the other ; though this distinc- 
tion is not so strongly marked in the later law as in 
the earlier. The heir jepr.e e&utB, the pereon of the de- 
ceased in all his property rights and obligations; the 
legatee has no such character : he is merely the receiv- 
er of a certain piece of property left by the deceased. 
The legacy was always a benefit to the legatee, a pure 
addition to his resources ; the inheritance might be a 
heavy burden, a serious loss or fatal injury, to the heir. 
ThtT^lieir might have to pay out all he received, or 
more than all, to the creditors of the estate and to the 
legatees : the legatee was not required to pay anything 
either to creditors or to other legatees. The legatees 
weie dependent on the testamentary heir! if he could 
not or would not take the inheritance, the will failed 
as a whole, and the legacies were extinguished : no 
obligation to pay them or to suffer their payment 
could be laid on the intestate heir. Legacies could be 
made with elfect only to persons who were capable of 
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receiving by inheritance. In the arrangement of the 
•will, they must follow the appointment of an heir, and 
must he couched in certain fixed forms of expression. 
Thus, 1. “ To Publius I give and bequeath my slave 

Sticbus ; ” or, “Let Publius have (let Publius take) iny 
slave Sticbus.” By this form, Publius gained an im- 
mediate right of ownership in the thing bequeathed. 
Or, 2. “ Let my heir be condemned to give (or, let him 
give, I order him to give) Publius my slave Stichus.” 
By this form the heir was laid under obligation to Pub- 
lius, to give him the thing bequeathed with good title, 
and, if he refused, was liable in twice its value- Or, 
3. ” Let my lieir be condemned to suffer Publius to 

take my slave Stichus.” By this form tho heir was not 
obliged to give the thing, but only not to hinder Pub- 
lius from taking it. Or, 4. “LetAulus, Maevius, and 
Publius, be heirs : let Publius in preference take (Latin 
praeoipito) my slave Stichus.” The peculiarity of this 
case lay in the fact that Publius, the legatee, was one 
of the joint-heirs, that the burden of the legacy fell 
upon the other two, and not on all alike. These forms 
were four in number, and were distinguished by other 
differences in practical effect ; but it is not worth while 
to enter into the details. My principal object in de- 
scribing the forms themselves was to give some idea of 
the technical and subtle way in which the legacies were 
treated, a circumstance which led, as we shall presently 
see, to the introduction of a freer system of bequest. 
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It, is obvjous that the legacies ordered in the will 
inight be'^so*’ jranjerons or so large as to exhaust the 
resour^s of the estate, and leave little or nothing for 
the heir. In such case.s it was natural that the lieir 
should refuse what was for him a worthless iuherit- 
ance. The testament then was of no effect ; the 
estate went to the intestate heir, and the legatees 
received nothing at all. It was the interest of the 
legatees, therefore, not less than of the testamentary 
heir, tliat the estate should not be all given away in 
legacies. Various attempts were made to regulate 
tliat matter by law, and a Voconian law, enacted for 
this purpose, was of little avail. A Furian law, of 
uncertain date, 07'dained that no person should 
receive by legacy more than one thousand asses : if 
anyone took moj'e than this, he should restore 
fourfold. But near kindred of the testator were 
exempt from the limitation, all those in the first 
six degrees, together witii children of a second cousin, 
who were in the seventh. The restriction imposed 
by this statute was relaxed by the Voconian law 
passed in hlO B. o., at least for testators whose rated 
property was more than one hundred thousand asses'. 
In this no definite sum was pi'eacribed as a maximum;- 
hut it was ordained that no legatee should receive 
more than the heir bimself. Neither of these statutes 
was fully suited to the necessities of the case. A large 
immbei' of small legacies might, under the first, leave 
nothing for the heir ; while, under the second, it 
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might mate his part so small as to seem valueless in 
his eyes. But a Falcidian law , passed in the year 40 
E. 0 ., put au end to the whole difficulty. This law 
secured to the heir a quarter of the net value of the 
estate ; the legatees could obtain only three-quarters r 
if the legacies named in the will amounted to more 
than this, they were diminished by proportional 
reductions. If, for instance, ten-twelths were given 
by the will, there was deducted from each legacy a 
tenth part of itselfi making the amount nine-twelfths, 
and leaving three-twelfths, or one-quarter, for the 
heir. Few measures have accomplished their purpose 
more satisfactorily than the Falcidian law, which re- 
mained in foice through the history of the empire, and 
bolds an important place in the system of Justinian. 

We find in the Digest mention of a will which 
began with these words ; “ This testament of mine 

I have written without help from anyone skilled in 
the law, following the guidance of my own reason 
rather than elaborate and painful observance of 
forms, and if I have put anything iu a shape not 
altogether skilful or rulable, the intent of a man sound 
in mind ought to be accepted in place of strict legal 
correctness.” There can he no doubt that in these 
words is expressed the feeling of many testators. 
While the practice of making wills was more general 
among the Romans than with us, it was probably 
less common among them to seek the aid of lawyers- 
in doing so. Testators left thus to themselves would 
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look with dread oa legal tealiiiicalities : especially 
would the.system T)f legacies appear to them a kind 
of trap, abounding, as it did, in subtleties, of which 
they could neither understand the nature nor foresee- 
the effect. Often, too, they would wish to make 
provision for persons who were precluded by rules 
of Jaw from receiving either an inheritance or a 
legacy. Under such circumstances they were led to- 
throw themselves on the good feeling of the appoint- 
ed heir, for making any gifts which they might 
desire to have made out of the inheritance. Before- 
the time of Cicero it had become a common practice- 
to use words of this kind ; “ I commit it to the faith 
of my heir to give Publius from my estate one tlioiis- 
and asses” or “ my slave Stichus," or “ Maevius 
as debtor ” (i. the obligation in which Maevius was- 
bound to the testator). Such a recommendation wa& 
called a fidei oommissum (something committed to the 
faith of the heir). Originally it was a mere recom- 
mendation, carrying only a moral force, the heir 
being under no legal necessity to comply with it. 
But the Emperor Augustus was induced in repeated 
instances to interpose his authority, or rather to order 
the consuls to interpose theirs, for enforcing these fidei 
commissa ; and it was not long before this enforce- 
ment came to be a uniform practice. A new prmtor 
specially appointed for the purpose, a prcetar fidei 
commissarius, was charged with this duty. The fidei 
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commissum was freed from all the restrictiooB which 
bound up the legacy. If made ia a will, it did not 
need to follow the appointment of the heir, but might 
•stand at the beginning. It could also be made outside 
of the will, in a separate writing, or in an oral form, 
of course with proper attestation. It could be made 
where there was no will, the obligation being then 
imposed on the intestate heir> whoever he might be. 
It could be made to any persons, and in any amount 
which did not conflict with the claims of creditors 
upon the estate. It might include the entire estate, 
the heir being directed to turn it over as a whole to 
the person named in the fidei oommissum. The latter 
■then took upon himself the duties and liabilities which 
properly ' belonged to the heir. In time, however, it 
was found necessary to inopose some restrictions on 
the ftdei commissum. Thus, by several successive 
laws, it was confined to nearly the same persons who 
■could receive a legacy. The principle of the Falcidlan 
fourth was also applied to it: the heir could always 
demand a quarter of the net value of the estate, the 
Jidei commhsa with the legacies being reduced, if ne- 
cessary, so as not to exceed three-quarters. At the 
uame time the legacies began to be treated with 
.greater freedom, being gradually assimilated to the 
fidei eommissa. As we find them in the Corpus J uris, 
there is little difference between them. That both are 
found there, was the result of conditions which had 
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ceased to exist. The legata and fidei commissa of tlie 
Justinian books aro essentially the same thing, a free 
system of bequests, released from nearly all the tech- 
nicalities and restrictions of the earlier legacies. 
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AcoeasioQ, 170. 

Aceurains, a fatnnua glossator, 35. 
Actio oommmii dividundo, 160 ; — 
nomlis, 214 ; — de pauperie, 244. 
Actus, 188-185. 

Adoption (adopiio), 125 ; oonfar- 
red the rights of agnation, 279 ; 
originally made in the oomiiia, 
cufiata, 298 
Agnate family, 131-185, 

Agnates, 278 ; suooeedad to estate 
of intestale, in the abaenoe of sui 
lieredea, 2h0. 

Aguotiou, regarded by Maine as 
always resting on a previoasly 
oxiating pairia ^;oie8tas, 137. 
Agreement, mera, did not make a 
contract binding, 226 ; exoaptions 
to this prinoiplo, 226. 

Alario, king of the Visigoths, pnb- 
lished a ooileotion of Koraan law, 
31. 

AUeni juris, 107, 119. 

Amalfi, alleged discovery of a copy 
of the Digest at, in the twelfth 
century, 32, 33. 

Angles and daxons, sole tenants of 
the regions which they conqnered 
in Britain, 30 ; influenoa of this 
fact upon character of English 
law, SO. 

Animus, as an element of posses- 
sion, 177, 

Aquaeductus, 183, 186. 

Argentarii, (brokers), their nse of 
literal contracts, 217. 

Arrogation (arrogatio), 126. 
Auctoritas (iutoris), 160. 


B 

Bankrupt, inonrred infamy under 
Eoman law, 272. 

Barter (permuiatio 225. 

Beneficium inventarii, 270. 
Blaekstone, his views of Boman 
law, 44. 

Bologna, fainotia school of law at, 
36. 

Bona jides, essential to uaucapio, 
173 i in the law of obligations, 
255, 266. 

Bonorum possessor, 89, 96, 283, 
301. 

Braoton his work largely of Boman 
origin, 48. 

Broviarium Alarieianum, 31. 
Britain, never but partially Eoman- 
ized, 29 i conquest of, by German 
tribes unlike tliat of the oonti- 
nonlal provinces, 29. 

Buying and selling, contract of 
225. 

O 

Capitis deminutio, 108. 

Oaptio, liead of a legal school, 63. 
Caput, 108. 

Oaraoalla, bestowed Boman citizen 
ship on the provinces, 118. 

Cato, the Censor, author of several 
books on law, 61. 

Census, as a mode of manumission, 
104, 111. 

Centesimg, usura, 220. 

Oharlemagne, habitually spoke 
German, 27. 

Children, how disinherited, 314, 

316 . 
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Chrialianity, fatal to tlia Jalian and 
Papiaii laws, 312. 

Cioero, hia want of legal leotning, 

68 . 

Gives, 108, ll5, 119. 

Civilis, ohligatio, 262. 

Civitas- 106, 107. 

Code Napoleon its litnitation of (lie 
power of teEtatnrs, 318. 

Codes, modern European PrviBsian, 
Prenoli, Avielrlan, 48, 49 ; several 
codes foiuied in third period of 
Boman legal hietory, 6fi. 

Codeas Constitittionnm, ieentd 529 
A. D 8; revision of, 13 : replaced 
by the Codex repilitat praelec- 
iiotiis, 13. 

Codex repeliloe praelectionis, 13, 
14, 

Codices, Use of, iu literal oontracta, 
216 

Codilloation of ttio Eoman law, con- 
Bieted of too principal parts, 8, 8. 
Caemplio, 138, 249. 

CognatSB, 131, 277 ; of lit lie ac- 
count ill early Boirian law, 278 ; 
had no rights of malual inlicrit- 
anoe, unleas they were also agnates, 
279, 288 i admitted to the luhcrU- 
aiice by the prrctota, on failure of 
8Ui heredes and of collateral ag- 
natrs, 283 ; favoured in the Corpus 
Juris, 286 ; also by Novel 118 of 
Juslinian, 987. 

Oognution, degrees of, how reckon- 
ed, 277 ; made the basis of law of 
intestate iuberitance, by Novel 118 
of Justinian, 287. 

Cogniior, 214. 

Collaiio lonorum, 283. 

Camitia curiata, wills originally 
made in, 297. 

Commrnlarifs, on the Corpus Juris, 
prohibited, 19 j futility of sucli 
prohibition, 20. 


Gommercium, 116. 

Gommodatum, species of real con- 
tract, 220, 221 

Ooninjon law of England, why so 
called, 43 ; at first mainly a law 
of real eatate, 47, 163. 

Common recovery, 97. 

Oommuni dividundo actio, 160. 

Gommunio honorum, 230. 

Oompensatio, 253. 

Conductor, 228. 

Confarreatio, 138. 

Connubivm, 116. 

Gonqneat, effects of, vary according 
as the oonqnerora are superior or 
inferior in civilization to the Cnn- 
qnered, 27. 

Oonaenaual ooiitracts, 225, 235, 
236 i were all hona Jidei, 266. 

Consensus (Of curator), 130, 158, 

ConslHutiones, 6 ; what it includes, 
6, 7 ; several collections of before 
Justinian, 7, 8 i novellm coiistilu- 
tumes, 22. 

Constihitum, 230, 263. 

ContractB, not gonerally binding 
when resting on mere oereemeut, 
225. 

Contuiernium, 111. 

Corpiiratione, capaoity of, to take, 
property by inheritanoo, 300. 

Corpus, as an element of pcBsesBioa, 
177. 

Corpus Juris Civilis, 3 ; represents 
latest phase only of Boman law, 
4 ; product of Eastern Empire, 4 ; 
ennsists of tliree component parts, 
8-17 ; exclusive subieot of study at 
law sohonlp, 18 ; oommentariea on, 

furbiddeu, 19 ; Greek translations 
of, 19 ; too good for tbe age in 
w liioli it appeared, 23’, gained 
no very wide tarrerioy among 
iliosG fur wliora it was intended, 

■ 24 j its USB in the Western Empire • 
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coiiiimfl to I'aly, 2 t | never ceasprl 
to be known ami nserl in I'nl', 

;i3 ; reception of, in Weatern ISn 
repp, at'ier tin' tnelftli ceiilnrs, 

31) -40 ; in I aly, 37 ; in Sontl.erii 
France, 37 ; in Garninny, 38. 39 ; 
in Norilitrti France, 41, 42; in 
Spain, 4 3, iri K' glanii, 43 
Ocirreol ubligatiooa, 25S 280. 

Ocmrla, law-making power of, 101. 
Creditor, 245. 

Criminal l.iw, urb diviMon of ptth- 
lio law, 14, 239. 

Culpa, in tiia law of depositum, 
923 ; of emptio venditio, 225- 
Curator, 163, 

CarotorBliip, diutinol from gnardinti- 
bbip {tuiela), 153. 

D 

Damnatm, 247. 

JMinnum injuria datum, 242. 

Uaaf (nr dninb) man, power of. In | 
make a «ili, 30't, 30,5. 

JJehtnr, 245 ; ixtreino iiabilities of, 
in early dnya of tlio Unman repub- 
lic, 21(1. 

Decemviri, legirl-ition of, 75. 
Deaisianea, ieru d to giiido tire oom- 
pili'fs of tlio Digf-et, 9 ; dtalino of 
legal geniiia in the tiurd period of 
If 'man legal lii.-tory, 57 
Deoreia, 7. 

Deaursus lionorum, 60 
Delictum as a basis of obligations, 
237. 

Depositum, 221-223. 

Diffarrealio, 143. 

Digest (or piiidccth), liow prepared, 
8 10 ; mado np principally of 
extruols from tliirty-nins law- 
'vvrimrs, 8 ; propaied in about three 
yiars, 9 ; general tlmrooghnefe of, 
10 ; snpi rior to otlier c ides, ancient 
and modern, 11 ; treats- far more 
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of private law lijan tl-e Uedox, 
IS 

Di-iriiioritinflp of oliildn n, 3t4, 
Uifliribatinn, Ifluglisli rules nf, fonnil- 
I'd on flivil-law piinciploe, 292. 
Ilivorcu, in Intir Rniian law, 143. 
Dolus, in tlia law of depaaitum., 
223 ; in (be laisi of emptio vinditio, 
225. 

Dominium. 87. 

Duminua 87, 95. 

Diiiiniians. li tween linaband and 
witp, 140, 147. 

Donatio ante (propter) uuplias, 

147. 

Diirotiieiis, pr.ifesaor of law, 17 ; 
nidiii io prepariition of the Insti- 
tutes, 17. 

Dos, 147. 

Dupondii (twn- penny men), 18. 

E 

Ifnily ll-iman Inv, very Bimple, and 
wliy, 78, very foiiinil, 79, 82. 
ISooUiMi.islio.tl law in lioinan pro- 
vinces conqiiereii by Gertnan tribes, 
26. 

JSdicia, 7. 

Ifl'Iict of prinlor, 94. 

Ddictuin 'J'keuderiai, 31. 
ISmimcipatod cliililren, oeai-td to ba 
iignalPB, 279 ; a Unwed, by tbe 
priDtors, to inherit alnng with tha 
'sui heredes, 282-283, not oaiied 
heirs, but bonorum posaeaspres, 283. 
Einanotpaiio, 127. 

Empliyteuaia, l99. 

Eoipliyteutu, 199. 

Emphyte uli cariua, 199. 

Emptio vcndilio 226 229. 

England, inflaoiico i-f Rninno law 
ill, 46 48 ; tliroiigli ecolesinslicnl 
ooiiils, 45 ; throngii o-nnt of 
chancery, 46 ; through develop- 
irient of coinniercial law, 47, 48. 

1 
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Eri'urii ill toetameiite, rcoliftcatioii 
of, 273. 

E fate, detinti), 2(ii. 

Ek jure Quiritium, 91, 117, 175. 

F 

FttloitiiuD law, 322. 

Familia, lOG, 107. 

FamiliaG emptor^ 87 ; Leir appears 
in this character in the (eatamen- 
t-amperaes tl libram, 299. 
feilda! system, 1G3. 

I'ictions, adopted by printers, 9G ; 

in Eugliah law, 9fi. 

Piiei eommitsum, 32.1 325 sub- 
Btanlially tlie eame oe legato, in 
time of Jnstinian, 336. 

Fidvoia, 202, 204. 

Filhs /umihas, 107, 119. 

Fisous, Bitccei dcd sometimes to 
I states. Mill'll tlio diepoaition of 
llifm was invalid, .311. 
h’lftn, work cm English law, 48. 
Florentine digest, 33. 

Flutnen, 187 

Fiirmalitioa, early legal, not wholly 
naeleas, 89. 

Formula, 60, 79. 

Franks, divided into two aeotions, 28. 
Frederick Barbarosaa, IG, 40. 
Frerierioli H , 16, 40. 

Fruaiiis, 1!IB. 

Fungible things, 219. 

Fnri n law, .391. 

Fiirium, n delict rihiigation, 240 ; 
fuHum vianifestum or jurtum nec 
mcmifestum, 240, 241. 

G 

Gidas, 16, 17 ; only a prainomen, 
17 his works given to legal author- 
ity in the fifth century, 57 ; 
JtistHuiiones of, discovered by 
Niebnhr,72 ; one-tenth of the work 
lost, 74 ; wrote a cnmtnentaty on 
the Twelve Tables, 76. 


Gunl, eSoots of cuuqiirst of, by tli' 
Bctmatis, and by tho Gorttiana, 
27 ' 

Oens, defined, 136 ; snooesflion ot 
282. 

Gtnnan emperors favcnired Hit 
Homan law, and wliy, 16, 40, 
41. 

G'anville, English law-writer, 48. 
Glossators, 35, 36. 

Gracchi, the, 179. 

Gregorian oodo, 7. 66. 

Gnardian and w'ard, 148 153. 
Gnartlian, sanction of [nuctoritn). 
160. 

H 

floir, liable tt> the full extent of 
hie properly for debts of his pre 
dtorssor, 268 ; gsiiorally became 
heir rmly with Ilia own oonBCi)l, 
270; cliariicter of, not neoOBSarily 
confititd to one porson, 272 ; no 
rlivision allowed In tween Ireirs 
r-xcept a fractional one, 273 ; nina' 
have been burn (or r!iitioinvi.d) 
in lifeiitne of trstafor, 276, 277 ; 
four olasSHB of heira by IIHtli 
Novrt), 287 ; appears an famiUue 
emplm' in tho iesianianium per 
aes et libram, 290 ; nfUirward 
distrnat from famiUae empior, 
300. 

Ueredilas, a res inoorporuUs, 
161 ; dUtinction of, from loiioruni 
passessio, abolished by Justinian, 
175. 

Hertnogenian code, 7, 66. 

Holy Koman Empire, 16, 40 
Honorarium, 260. 
ffypntheea, 203 20,5 ; extended deva- 
h-puient of, 203. 

I 

Imperaior, 120. 

Impuiere's gni fnri possnni, 149 , 
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Jn honis, 87. 

In matmm viri, 139. 

Tnfaules, 149 ; incapable of legal 
notion, 14 8. 

Itigemi, 115 

Inliaritanoa eithor teBtamenlary or 
intestate, 265 ; a anivorsal soc- 
oession, 266 ; oovTld not be partly 
teslamentary and partly intefitsto, 
260 ; devolved on heir the neoes- 
sity of paying tlie legacies, 267 j 
foaed estates of deceased end (.f 
heir, 268 ; made fioir liable, (o the 
full exlenl of bia property, for 
the deblB of his predeoeaeor, 268 ; 
ln'.v of inberitnnoa remodelled by 
Jilrtini'in, 286 ; intestate inheri- 
tance oldrr than laatanientary, 
295 ; n iiatnial light to share in, 
ri>oiigiiiz'‘d by Roman ln>v, 317. 
fry'ui'i'rt, a deliet ohlignlinn, 243. 
Inollioiona will, 317, 318 
fnitHutiniies, 16 ; baaed ou a aittii- 
liirwoiUoC QainH, 16; prepared 
by whom, 17 ; p'rltlisiiod witli the 
digest, 17 ; oonU'iits of, 17, 18. 
loli'ftncy, a discreditiildo ncgloet, 
297. 

Intestate inlioiilnnco, rnlss of, 275. 
Italy, Jiislinian’s ounqnrst of, 33 ; 
rnei'ivuil tile Jintiniao Imv-books 
34 

/■fer, 183-185, 

J 

Judex, 60, 

Jura in n {ahena), 182, 

Jitria periti, 59. 

,hiriiiprude,ntae, 59 
Jurieuoneulti, 59 ; inllnsnoo of, at 
first, purely .nnral, 0,5. 

Juristic literntnro of Rome, only a 
small portion extant, 70. 


Jus ubalentionis, 271. 

Jus civile, 90 ; two signiOoitions 
of. 90. 

Jus fetiale, 90. 

Jus gentium, 90 ; identiOed with 
jus naiurah. 92. 

Jus Latii, 117. 

Jus liberoTum, 286. 

Jus nalwale, 92. 

Jus resjMndendi, 66 69, 

Jus vitae et nects, 120. 

Jusla causa poesessionis, eesontii 
to uancapin, 173. 

Jastiaian, his otiaracter a sahject 
of controversy, 5 ; overtlii'ew the 
Vandals and Ostrogoths, 4, 34 ; 
eetahlished law school at Romo, 34. 
L 

Labeo, head of a legal Boot, 6,3, 

Land, dislinution of, from other 
property, not v«iy iiuporlaiit in 
Rnmnn law, 162, 

Lauda, ptibiio, poBscssors of, 170, 
Lalini, 117. 

Laiinilas, 117. 

Law boolt‘ 1 , wiitten as early ob 300 
B. 0., 02 

Law making puwor exoioiaed by 
cmirtn, 101. 

Law-schools, Rnman, 18, 31 ; 

coaiBB of study at, 18, 19 ; in- 
atrnctioD at, given by leolures and 
recitations, 19. 

Law-wrilera, thlity-ninc, represent- 
ed in lha Digest, 8. 

Lease, ordinary, not a jus in re, 

200 . 

Loases, perpetnal, 199. 

Legooies, 268 ; could he made only 
to peraoiiB capable ol receiving 

I by inheritaiioe, 319, 320 ; sub- 
^antiaily the same as jidei com- 
Msaci in time of Justinian, 325. 
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Lfgnl liiblai-y, iifcwelty of for 
(■(iinprelipnbidii of any liiw-ayeletn, 
5S. 

Lepalep, liiBtiiipniHlied from lioir, 
3l9 ; (Icpf-tiilent on testair.inlary 
(idr. 319 ; itceivefl notliitip, if 
relate wP"t to ioleatnto lieir, 321 
Loo, tlu! iBniirian, ieennl a onm- 
pendioua Ofide, lo be need inelead 
of the Corjitia Jnria, 24. 

L'tlins otid biring, n ootieititajl 
roiitraot. 225. 

Lex Aquilia 242 : Lex FalcicUa, 
322 ; Zex Furia, .32 1 ; Xea; 
Julia, 310-312 ; Lex Fupin Pop- 
paen, 310 312; Lex Pompeia 
dg parrieidiis, 1 30 ; Le,v Plae- 
tnria, 1.53 ; Lex Vocouia, 308, 
309, 32l. 

Lex Romana VUipodiorum, 31, 
70 i ooiilriiiiH lliu Senlentiae of 
Punltifi, 70. 

Libf“ralizitf''ii of Roiimn Law, 9,3. 
Liheri, 108, 

LiUrlaa 103. 

TAheriini, 116. 

Liieripens, 83 
Literal coDlrnctB 216. 

Locatio eonduatio, 221, 228-230. 
Locator, 228. 

Lmciis religioue, 166. 

L' mhards, llinir ooi quests iii Italy, 
34. 

M 

Mabifi’s " Ancb nt Law,” cited, 60, 
135. 

Male lieira and eloolss, preforpnee 
if, in fendat law, 291 ; in primi- 
tive Germanic n^agas, 292. 
Mandpaiio (or mancipium), 85 ; 

helongs 10 jus oirile, 91. 
Mancipivm, ptcnliar atntue so 
oalied, 120, 126. ^ 


Mi-iidolary, 2,32. 

M.-iidale, *a conBeiBtial oonliaot, 
•225 

Maudalor, 2,82. 

Afandaliini. 2.32. 

Mamiraiseio, 112 . 

M-winnii-ieion of alaves, modes of, 
lU-113, 

ifnnumissor, 11 8. 

Manus, 139. 

Mairiage, 138-148 ; greatly cliatig- 
ed by Clirihiiiunly co-operiititig 
witli Geniiiinio nan gee, 143- 115 ; 
Inli-r Ri-m in niarriagi', 142. 

Mairiid wotiii-i', nornlitiiin of, by 
Euglish coinino'i law, 11)9 

Matrimoniuni, 104, lit. 

Mii.ximfl : piiier ost ipiom nujiliae 
demiislrant. 111; purlus setjui- 
tnr venirevi, 111 

Maxima enpitis deminuiii), 108 
1 Media capitis detninnlin, 108. 

Minima capitis demiitulin, 108. 

Minor, ISO 

Mixlare, a mode ol acquiritip; pro- 
perty, 139. 

Modet-tinua, iiia worlte made a Irgul 
anthnrily in tire fifth omUlry, 67 

Moitir.ain, br-nllien Horne exempt 
front, 306. 

Muiuum, n real norrlraot, 217-220 ; 
not allowed to mppc.rt pacta ad 
jecia, 236. 

N 

Naiitelesa egreenrentr, 22-1. 

Naluralis ohligali'i. 252, 

Nattdcum fevKS, 220 

Neeessarii heredes, 270 

Negntiorum geslor, 238 ; — gestio. 
238. 

Nexum, 247. 

Non-nse (onn-uecT), 196. 

\Namtio, 253. 



INDEX 




H38 


Novi Juaiinianci (Jnaliuinird I 
t'lQHluilCIl), 18. , 1 

Novellao, 22. 

Niivelt., the, 22 ; n-nnlU wrillmi in 
Gruel;, 22, 23; Novi llSUi, 

135, 287. 

Nnito. pfoprietaa, 191. 

O 

Obligmiona, Inw uf, more tUrrmOKli- 
ly w orknrl r ut, ntiri tiiorti iiiflileii- 
ti.il in inorltiin i^rBttnip, tirnii nn\ 
oUitr viait of Eniiiatr Invv, 209 ; 
tiroire from conlrnctnr rii-licl, 237 ; 
quasi ex conlraclu, 2 37 ; quasi 
ex delicln, 2-14 ; i.bligi.ti.nra ex 
delioto, four Irir'da of, 239-244 ; 
fitUTrl fontnioa of nlilitfofinirB, 
244 2fi(l 1 (li Hnitinti rrf, 24.5 ; civil 
nnrl iiRlncnl nblitntians, 252 -254 ; 
nblif'. tiairti s/rioli juris, 256; 
nblig'lionB liouau fidai, 265 ; 260 ; 
nllligiitintiB wliuro tlii'tii rea; inoro 
tlrnn lino dehlnr nr iiioro Ib'iii ono 
oredii/)!' 257. 

Oilciipaiw, 1(14. 

Oofinpanln iiC (niblio Inin's, not 
(iwnn'9, 179 
Orialioiics, 6. 

O. -'tiHgnllis, uvutbiOiMi by Jot.- 
liniiini S3. 

P 

Pucia adjeola, 230 
Pnllinpsert. 71 
PiiOflrl ta, niVfd " Dlgosl." 

Papiiii.iii, pcrlmpa tbe Krea'csi of 
Koiiian lew vvrilirs, 11 ; pnt In 
(leiith by OnriOrllB, 11 ; anllior 
of about orie-l .vilFth of tbe Di- 
gust 2 ; bin niilings invert (i 
with legal ni7i h .rily, 57. 

P. iients, if intcstati.ii exolnilcil 
frnrii niuci i-sioo, 280 281 

Paler/umillas, '107, (19 
Patria puieslas, 107. ill) ; pow- 
ers conferred by, 119-121 ; lioiv 


it oiuno to bn anuiiploil iiinl nphplil 
by tlio llniiiniiB, 121, 122 ; riv 
a nibicil in Porno iIpkiop tbe pORcr 
of buaband ovi-r « it'o in EngliBli 
coininon lav, 122 ; realriuted 
miller tbe empire, 123 umforred 
bv adoption and In arrogntion, 
123 ; bow tirininaleil, 12G ; foiin- 
d.itinn of tbi' fninilj , 277, 

Piilronus, 115, 

Paulas, nutbor of one sislb of the 
Digest, 10 ; bis writings received 
Ibo antlioriiy of law in tbe fifth 
oMitiiry, 57 ; Scnlenluie of 70. 
Peeulium, 115 ; peuuliiiiii caslretise 
123] pecuHinn quasi-cnatreuse 124. 
Peregrinl, 91, 108 ; ili'hiimiil from 
all rigbts pi(ni|ii!r Intlioyus uivile 
111); etami of, 115-119 ; Could 
not in.ilti) a will, nr remivo a lega- 
cy II .iler n will, 305 
PeriiiHliitiii reruni (tinier), ilia- 
lingiiiidii il from ewptio veuditio, 
225. 

Pnisoiial, iiH diatingnlNlied fitmi 
tirriloriiil law, 28 

Pigiius, 203 : diiitiiigiiishfiil from 
ftypotheeu, 203 ; a real cnntruot, 
223, 224. 

Pledge (jtiipina), 201, 203. 

Poona (piivnte law penidly), 239 ; 
H8 a piinlBimifiil for a oriine, 239. 

P.iB.iHsion, distinguisbed fruin 
u i iiernlii Pi 172; gives iIbu to 
ukumpion, if aeoomp'inii’d by 
hiina fides and justa causa posaes- 
sionie, 173 ; mere poaB.iBainn, ns 
a fiiiiiidutinii of legal rigbts, 17fi. 
Possessor iu hniiis, 174, 

Poshtmt, ,807 ; postumi sui, 308 ; 
posluini alieni, 308 ; 

Z’medes lilis et vindieianim, 85 
l*l.■e';lr, 59, GO ; edii t of 94. 
Prmior peregrinus, 9i ; prwtor 
yUei eommissarius 323. 
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Ptajlori^ii willn, 300, 301. 

Precariurn. 177, 1.78, 202; ilia- 
tiiigaitlied from aoninioOalum, 221. 
PriiTirigtiiiOUP, no Irnce of, in Ro- 
man law, 291 ; in Etiglisli law, 
291, 

Private law, 14 ; naiversal appli- 
oabilily uf, Roman private l.iw, 

15. 

Prooopiaa, principal aiitlioiity for 
lift! and reign of Jnalihian, 5 
Procnlinna, a legal sect, 63. 

Procurator, 214 233 ; pi'ocuralor 

in rem ouatn, 233 
Profemiio, 29. 

PromisBor, 210. 

Properly, viiiioiiRly elaasifled, 165, 
li'G j ininleB of ncqniriog, 164 ; 
proporty tiilron froiii an onctny 
went to tie bfalo, 165 
Pnlilio law, 14 ; piiblio !a v of 
Gurpim Juris diolinctly Ronian, 
ami oven Ersirafioo in oliaraoti r, 

15 

Q, 

Qiiafi nuifnu't, 1S)3. 

R 

Papina, a dolict otiliKaliorr, 241 ; 
242, 

Real onnlracls, 217 ; did not. all 
have apeciRo nrinea, 224 ; were, 
ninetly, bonafidei, 26.5 
Res, divisioiiB of, 156 — 103, 

Res commvms omnium, 157 ; r«s 
oorporales, 158 ; res divini juris, 
166 ; res liumani juris, 156 ; res 
immoiiiles, 101 ; res inoorporales, 
159 ; res mancipi, 87 ; tVniii olion 
bet.vieii rea miineipi sud res nec 
. manoipi, ati'dialied 6y Justinian, 
175 ; rea mobiles, 161; resnec 
maneipi, 87, 175 ; res privalae. 
156 ; resprifiZrcae, 156 ; res reZi 
giosae, 156 ; res sacrae 156 -pis 
sanolue, 156 ; res soli, 172,. ' | 


Res Quotidiunao (of Gains), 17. 
Horriript, pp4P'»a of mat iifcript, 71 

Peserip'.a, 7. 

Responsa prudariiiiim, 62. 65. 
Restilulio in inlcpnini, 162. 

Ridicule, Rniniin saaccptibility to, 
243 . 

BipoBrinu Praob-, 2 8. 

Eoiiinn law, tiiatory of divided into 
lliree ptnlodfl, 65 ; prevailed in 
Wisteri) EilropB after the bar- 
barian conqireels, 31; revival in 
tire Rindy of, at lire beginning of 

tbo Iwtdflb eenlnry, 34 
S 

SabiniaiiB, a legal sect, 68. 
Sacramenlwn, vt-'O of, inprtKroii- 
tioiia for moat y , 80 ; in action In 
recover land, 85. 

Sulinn PrnnkR, 23 

Savigny, provoil llio oonlitiiietl UBo 
of tire Corpui .Juris in Italy, 
dnriiig (i\« niiiidlc ngep, 3,3. 

S-iXona, vide “ Arigioa anil Rixona.” 
Souevola, tj. Miioins, 9 | tiro lirat to 
treat law soientllically, 62, 03 
Solioiils (or BecU) of la.v in Hui 
reign of .Aiignstns, 33, 03 ; iintnrn 
of rlifTbroncea between, 63, 64 
Seualus eonsullum dlneedonianum, 
254; Sc Orphilinnum, 286 ; Sc. 
TeriuUianum, 216, 311. 

Senlenliae Peae/ilrie (of Panlirs), 
70. 

Servi, 108. 

Servitules, 18 2 ■ 196 ; praeclial, or 
peraonal, 180 ; servUiis praedio- 
mn rusliaortim, 186 | servitus, 
praedioTum urbanovuin, 186, 18/ ; 
servifMB in facieiido eotiM tiot 
exist, 189, 190 I personal, 120 — 
106. 

SlKismand, the. Bargundian pnb- 
liabed a oblleotiou of Boinan law, 
32. 
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Slavery, 109; buluuKod t<* (lie /ws- 
genlium, 109 ; origin uli, 110, 
Slaves, had no iognl pfraonnlity, 

113 ; their ogi riey in legal trans 
aoliona, na maater’s inftrninenta, 

114 ! it appo nlud lieir', were 
necessarii Tieredea, 270, 305, 313 ; 
frequently appoinlfd heirs, when 
testator donhiecl eolvency nt Ins 
estate, 313. 

Sooial War, 117. 

Socieias (paitneraliip), a oomensnal 
Gontraot, 225. 230- 232 ; aodetaa 
iotorum honorum, 231 ; socieias 
alioujus negotiaiiniiis, 231 ; socfs- 
ias leonina, 231 ; heir diil not 
auooeed to the position and dntiea 
of deceased partner, 2G0 
Snoieiy — Vide " Sod etas. ” 

Sodi (pnrlneia), 230. 

Saivii retcnlio, 263 
Solvlifl, 240 ; soluiio i/ideblti, 238. 
Speeificatio, 107 ; diffii'renl views 
on, vnlttUtinad hy the SaWidana 
and Piuonlians, 107. 

Spender), eniploytnent of, irt atipii- 
laliiins, 210. 

Sponsio species of oliltgnlions, 207, 
210 

SialuB, tlirou liii ds of 100. 

Slipulaiio, 210 i required parlies to 
Im in presence of each otlier, 212 ; 
might be rsdneod to writing, 216; 
not alliiwed to support pacta ad- 
jecta, 236 

Stipulator, 210 

Suhstitutio vulgaris, 295, 313 ? 
suheiitutio pupillaris, 29.5, 313. 

Substi ution, vide “ Substituiio. " 
Sucoeaeion, universal, 266, 

Sui lieredes, 134 ; aqccpederl to 
estate in cnaa of inteelacy, 280 
Sui juris, 107, 119. 

SulpioiuB, pupil of Scaevola, 62. 
Superfloiary, 197, 198. 


Superfiotes, 197, 1!)8. 

T 

Tfst.iinei t {tesUimentuin'), original- 
ly a formal anie, 87 ; nature of, 
265 : errors in, liow rectifled, 273 ; 
lestamentum oalatio comiliis, 
298 ; iestamenlun, in procinolna, 
298 ; testamentum per ces et 
lihram, 299 

Teatatora, more restricted under B"- 
inan than E"gli»li law, 318 
Thcodoric, the Ostrogoth, published 
a oalleotiou of Itoinan law, 31, 
Thsodaiau Ootie, 7, 8 
Tlieophiliie, professor of law, aided 
iu pri'paiing tlio " Insiiiutionas, ” 
17. 

'i'lihoiiian, law niinlatet of Jna- 
finian, 6, 1), 17. 

Tnlola, 130. 

Tutor, 130 ; dislitiguialird fri m 
cwtilor, 153. 

Twelve Tables, Code of, 74 ; little 
morn lliaii a statement of previoua- 
ly-exiating i,iw, except in reaprot 
topii5f(c law, 76 ; iiow fur extant, 
76 

U 

Ulpian, the most prolitlo of Ro- 
man law writers, 10 ; author of 
one-lliird of tiie Digral, 10 ; his 
wi'tlta tnsdo a legal authority la 
the Bftli Century, 57 
Uncertain perarn, appoinlment of 
ns heir not valid, 307. 
XJncoiisliiulionality of etalutea in 
American law, 102 
Univeianl suoceasinn, 266 
Uauary, 196. 

Usucapion (usuoapioj, 95, 172; 
period required for, extended by 
AnatiniaD, 175. 
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UmriHci (!UM/njoi«s), 191 195 ii.f 

(noDi'y, III t ric Kiiized, 193 

Uhuliacirt.iii, 191, 
t/sMS, ttiaciiasti ti.v, 141. 

D’stio, specmn nf iiBiifraot, 181, 195 

V 

Veibal 0 ntniola, 209-21 5. 

183 185. 

Findeic, 112. 

Fiiirficaiio, 77, 84. 

Vindicla, 84 
Vocoiiian law, 309, 321. 

W 

Way, right of, 183. 


Willa invnliil in cPitiiin Panea, 276, 
270 ; powiT of paler/am Ilian to', 
innkf a will reoogi in Kmiie 
long; b faia liliG X«i,lvo Talilmr.-f 

297 I oMgini'lly mnde in comitia 
ouriata 297 | fiihl plebeian vmIIp, 

298 ; wiitleis (puBtorian) vvilla, 
94, 300, 301 j pntilio wills 302 , 
in time of Juetlnian, 302 ; wilnesa- 
es lo, 302 ; itioffioii na willp, 317 ; 

willa madn in p^-ocinaiUf 298 
WiliiGsfOP, to willa, ‘-102. 

Wilting iimteriala of tbo nrieienta, 
71, 171. 


Prviitefl hy Eamzan All ^I^Tah at the Naliinal PrePB, Allahabacl 




